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The first question is whether taxpayer established a Texas 
domicile and thereby was entitled to divide his salary income on 
the community property basis. | 
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taxable income a reported community loss from the operation of a 
Texas ranch, when such loss was never at issue before! the Tax Court. 

The third question is whether taxpayer is entitled to any or 
all of a claimed allocated tax prepayment credit of $14,369.45, 
when said payment was had and received by respondent, and when no 
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ON PETITION FOR REVIEW OF THE DECISION OF 
THE TAX COURT OF THE UNITED STATES 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 
This case originated in the Tax Court of the United States. The 


Commissioner of Internal Revenue mailed the petitioners a ninety-day 
letter on July 2, 1954, and petitioners appealed to the Tax Court in 
due time. The facts giving the Tax Court jurisdiction are stated in 
the amended petition filed in that Court (App. 1). The decision of 


the Tax Court was rendered February 25, 1957. 


Petition for review by this Court was timely filed May 24, 1957. 
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This Court has jurisdiction pursuant to the provisions of sections 


7482 and 7483 of the Internal Revenue Code of 1954, c. 736, 68A Stat. 890, 


891, U.S.C.A., Title 26, sections 7482, 7483. The petitioners are citi- 
zens of the United States and residents of Arlington County, Virginia. 
Pursuant to the provisions of section 7482(b)(2) of the Internal Revenue 
Code of 1954 (26 U.S.C.A. 7482(b)(2)), it has been stipulated in writing 
that the decision of the Tax Court may be reviewed by the United States 


Court of Appeals for the District of Columbia Circuit (App. 54). 
STATEMENT OF THE CASE 


The facts are stipulated (App. 43), are found by the Tax Court 
(App. 12), and are in the testimony of petitioner Richard M. Gooding 
(hereinafter Gooding) (App. 34), and may be summarized as follows: 

The petitioners, Gooding and Marcella M. Gooding, husband and wife, 
are and have been residents of Arlington County, Virginia, since their 
marriage in 1951. They filed a joint tax return for 1951 with the 
Collector of Internal Revenue in Virginia on February 29, 1952 (App. 47) 
and filed an amended return on March 15, 1952 (App. 49). 

Gooding has been employed continuously since 1947 in Washington, 

D. C., by the Federal Government. From October 1948 to November 23, 
1950, he resided in or near Alexandria, Virginia, in rented apartments 
furnished with his personal furniture and belongings, and was domiciled 
in Alexandria, Virginia, on November 23, 1950. 

On November 23, 1950, Gooding married Frances R. Lee (hereinafter 
Lee) in Dallas, Texas. Lee had been a resident of Texas for years prior 
to 1950 and on November 23, 1950, lived in a rented apartment in Dallas, 
furnished with her personal furniture and belongings. She resided in 
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this apartment throughout the marriage to Gooding, and for some time 


thereafter. | 

Lee, before, during, and after the marriage, engaged in business in 
Dallas and was a member of several partnerships, one of which operated 
a ranch in Uvalde County, Texas. Gooding joined Lee in obtaining an 
order from the District Court on November 27, 1950, declaring Lee's 
disabilities of coverture removed and declaring her a feme sole for 
mercantile and trading purposes. : 

Prior to November 23, 1950, Gooding arranged to quit his 
Alexandria, Virginia, apartment and to dispose of the burni shings. On 
December 5, 1950, he abandoned this apartment and shipped two barrels 
of personal property to Lee’s apartment in Texas. Until May 1, 1951, 
Gooding retained only seasonal clothes and an automobile in or near 
Washington, D. C. From December 5, 1950, to Jarmary 5, 1951, Gooding 
resided in a friend's apartment and in rented rooms ed eae near 
Washington. From January 5 to April 30, 1951, Gooding’ rented a fur 
nished apartment in Alexandria, Virginia. On May l, 1951, Gooding 
rented an unfurnished apartment in Arlington, Virginia, and bought 
furnishings for it. | 

Prior to the marriage, Gooding and Lee informed family, friends, 
and business associates that Dallas, Texas, would be their home. 
Gooding asked his employers to continue his employment | in Washington, 
D. C., until a suitable job was found in Dallas, Texas. From November 
1950 through March 1951 Gooding sought a job in Dallas, Texas. After 
Gooding and Lee decided to separate, about March 31, 1951, Gooding 
asked his employers to continue his employment in Washington, D. C. 


During the time of the marriage, Lee purchased a lot in Dallas, Texas, 
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and an architect drew preliminary plans for a home for Gooding and Lee. 

Gooding remained in Lee*s apartment with Lee in Texas for over a 
week after the marriage, and returned to be with Lee there a number of 
times up to March 31, 1951. On April 19, 1951, Lee filed suit for 
divorce in Texas, which was granted on June 20, 1951. The divorce 
decree incorporated a settlement agreement dated June 15, 1951 (App. 18, 
52). Gooding received no money, cash equivalent, or any property of 
value as his share of community property from Lee as a result of the 
settlement agreement or of the divorce. 

Gooding and Lee filed a joint tax return for 1950 in Texas as 
residents of Dallas, Texas. On March 15, 1951, Gooding and Lee filed 
a joint declaration of estimated tax for 1951 in Texas, showing esti- 
mated tax of $11,052.40 and estimated withholding from Gooding's salary 
of $1,052.40. Lee*s check for $2,500 accompanied the declaration 
(App. 53). Subsequently $5,000 more was paid by Lee on this declara- 
tion. On January 15, 1952, Lee filed in Texas an amended joint declara- 
tion of estimated tax for $43,800 in the names of Lee and Gooding. Lee 
paid $35,000 with this declaration (App. 53). Gooding's name was signed 
by Lee and Gooding was not informed of the amended declaration at the 
time. 

In March 1952, after Gooding and his present wife had filed the 
return of February 29, 1952, Lee phoned Gooding from Texas and asked 


him to cooperate in filing community property returns. Gooding agreed 


to do so and sent Lee*s accountants the amount of his 1951 salary income 


and his 1951 withholdings. Lee's accountants returned a prepared 
separate income tax return ready for Gooding's signature, on which were 


listed certain amounts of community income and on which it was indicated 
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| 
that Gooding should claim $14,369.45 of the $42,500 tax prepayment 
credits shown on the declarations of estimated tax. Gooding did 
not inform Lee or her accountants at this time (March 1952) that 
he had remarried or that the February 29, 1952 return had been 
filed. | 

Gooding and his present wife filed the amended return of 
March 15, 1952 (App. 49), taking into account the ee data 
furnished Gooding by Lee's accountants, and claiming cesar on 
their return for the $14,369.45 as advised by Leets accountants. 

An overpayment of $3,643.07 was shown on this March 15, 1952, 
return, which petitioners requested be refunded to diets, 

Respondent, in his notice of deficiency (App. 9), made only 
one adjustment in petitioners’ income, which was to restore all of 
Gooding*s 1951 salary income to the return. A deficiency of $883.60 
was found. Respondent did not disturb that part of community income 
shown as Gooding*s share from Lee*s income. | 

Petitioners, in their amended petition to the Tax) Court (App. 1), 
claimed that certain portions of the reported community property were 
not community property and should be eliminated. After claiming 
credit of $16,123.73 for taxes paid, petitioners claimed a refundable 
overpayment of taxes of about $15,800. : 

The Tax Court found that Gooding was not domiciled in Texas for 
the period November 23, 1950, to June 20, 1951 and that all of his 
income was taxable to petitioners. The Tax Court further found that 
all portions of Lee*s income reported as community were to be excluded 
from petitioners’ return, and that no credit should be allowed 


petitioners for any portion of the $42,500 paid by Lee (App. 2h, 27). 
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Petitioners filed their petition for review of the Tax Court 


decision on May 24, 1957 (App. 55). 
STATEMENT OF POINTS 


l. The Tax Court erred in holding that Gooding was domiciled in 
Virginia, rather than in Texas, and therefore not entitled to divide 
his salary income on the community property basis. 

2. The Tax Court erred in holding that there could be no com- 
munity property of spouses in the form of income from lands situated 
in Texas where the spouses were not domiciled in Texas. 

3. The Tax Court erred in excluding an item of $4,474.52 from 
petitioners’ income when said item was never at issue before the Tax 
Court. 

4. The Tax Court erred in holding that petitioners were not 
entitled to a tax prepayment credit of $14,369.45 when said $14,369.45 
was had and received by the respondent, when petitioners had made 
proper claim for such credit, and when no other claim for said 
$1,369.45 was ever advanced or evidenced by respondent or any other 
party whatsoever. 

5. The Tax Court erred in holding that petitioners were not 
entitled to at least $11,609.98 tax prepayment credit from tax pre- 
payment of $14,369.45, when said $11,609.98 credit was never at issue 
before the Tax Court. 

6. The Tax Court erred in basing parts of its decision on issues 


before the Tax Court on purported grounds of equity. 


7. The Tax Court erred in disregarding the expressed agreements 


between petitioners and respondent, and further erred in basing its 
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decisions on issues not before the Tax Court on purported grounds of 
equity. | 

8. The Tax Court erred in not basing its decision on the law. 
The Tax Court decision does not cite a single law, regulation, or 
pertinent legal precedent in support of its decision. 

9. The Tax Court erred in entering its decision ordering and 
deciding that petitioners were entitled to credit for $308.00 as 
overpayment of taxes, when petitioners are entitled to a refundable 


credit of about $15,800 as overpayment of taxes. 
SUMMARY OF ARGUMENT 


l. Petitioner Richard M. Gooding (hereinafter heading) abandoned 
his domicile in Virginia by giving up his rented apartment, selling 
his household furnishings, and joining his domicile with that of his 
new wife, Frances R. Lee Gooding (hereinafter Lee) in Dallas, Texas. 
Nothing more was possible to Gooding to complete the change of domicile. 
The Tax Court arbitrarily found that Gooding did not acai his 
domicile simply because Gooding did not change his sles of employment. 
Petitioners are entitled to a division of the salary income of Gooding 
for the period of time in question on the community property basis. 

2. The Tax Court, disregarding the law, ee held that 
there could be no commmnity income from land situated ti Texas to 
spouses domiciled outside of Texas in non-commnity property states. 
Petitioners cite the authorities to show that the situs of the land 
controls the character of the income from it, and that the Tax Court 


has erred. | 
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3. The Tax Court, using the error outlined in 2. above as the 
basis for its decision, erroneously held that an item of $4,474.52, 
representing reported community loss from Lee's interest in the opera- 
tion of a Texas ranch, must be excluded from petitioners’ taxable 
income and that respondent was wrong in including this said $4,474.52 
loss in petitioners* taxable income. Petitioners have shown that 
respondent mst be sustained in including this $4,474.52 item in 
petitioners? taxable income because the item was never at issue 
before the lower Court and petitioners had never contested the inclu- 
sion. The Tax Court is limited in its jurisdiction to those issues 
properly pleaded before it. 

4. Petitioners claimed credit for $14,369.45 as their allocated 
part of $42,500 tax prepayment credits paid in connection with a 
joint declaration of estimated tax for 1951 filed by Gooding and Lee, 
and an amended joint declaration of estimated tax filed in the names 
of Gooding and Lee after the divorce of Gooding and lee. The $14,369.45 
was claimed on the advice of Lee to Gooding. Nothing in the record 
shows any disagreement as to this allocation of prepayment credits and 
nothing in the record shows that Lee has ever sought to change the 
allocation, or to claim any part of the $14,369.45. Respondent has 
made no claim to any part of the $14,369.45, except to claim credit 
for a part of it in satisfaction of the tax liability determined by 
respondent. No other party has entered any claim for any part of the 
$1,369.45. The Tax Court arbitrarily, without any basis in law, 
decided that petitioners are not entitled to credit for any part of 


the $14,369.45 claimed by petitioners. 
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5- The Tax Court, disregarding the facts and the agreement 
between petitioners and respondent, arbitrarily and without juris- 
diction, decided that petitioners are not entitled to at least 
$11,609.98 of the $14,369.45 tax prepayment credit, when said 
i $11,609.98 credit was never at issue before the Tax Court. Respon- 
dent argued only that petitioners were not entitled toia refundable 
overpayment, after credit had been allowed petitioners for $11,609.98, 
which would fully and exactly satisfy petitioners* tax liability as 
determined Ly respondent. | 

6. Petitioners have shown that the Tax Court decided pleaded 
issues before the lower Court on grounds of equity, which is outside 
the Tax Court jurisdiction. ! 

7. Petitioners further have shown that the Tax Court based its 
decision in part on grounds of equity on issues never before the 
lower Court, disregarding the proper functions of the Tax Court. 

8. Petitioners point out the decided weaknesses in the Tax 
Court decision in showing that no pertinent laws, patil bhions, or 
legal precedents are cited by the Tax Court in its decision. Cer- 
tainly, if the Tax Court decision is proper, there must: be legal 
precedents to support it. ! 

9. The order of the Tax Court, deciding that petitioners are 
entitled to a credit of $308.00 as overpayment of taxes, obviously 
is in erect. Petitioners are entitled to credit for a refundable 
overpayment of taxes of approximately $15,800 and the arbitrary 


decision of the Tax Court cannot be sustained. 
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ARGUMENT 
1. 
The Tax Court erred in holding that petitioner Richard M. Gooding 
hereinafter i was domiciled in Virginia (a non-commnity propert 


state), rather than in Texas (a comminit roperty state), for the time 


in question and therefore was not entitled to divide a part of his 
salary income on the community property basis with his former wife 
Frances R. Lee Gooding (hereinafter Lee). 


The question of domicile is determinative of the issue of whether 
one-half or all of the salary income of Gooding for the period from 
January 1, 1951, to June 20, 1951, is includible in petitioners’? taxable 
income. It is well settled that where spouses are domiciled in Texas 
and file separate Federal income tax returns, each spouse must report 
one-half of the community property income in his or her separate return. 
Poe v. Seaborn (1929) 281 U.S. 704 and Hopkins v. Bacon (1930) 282 U.S. 
122. Salary income of spouses domiciled in Texas is community property 
income. Texas Civ. Stat. (Vernon, 1948) art. 4619. 

The situation as respects the domicile in question can be summarized 
as follows. Person A on November 23, 1950, had a home and domicile at 
geographical location X. Person B on the same date had a home and 
domicile at Y. Both A and B were legal residents at locations X and Y, 
respectively. The home and domicile of A at X consisted of a rented 
apartment, furnished with the furniture, furnishings, and personal 
belongings of A. The home and domicile of B at Y consisted of a rented 
apartment, furnished with the furniture, furnishings, and personal 


belongings of B. On November 23, 1950, persons A and B were married at 











a. 
location Y. Persons A and B cohabited at Y after the uneeiecs on 
November 23, 1950, and for more than a week thereafter. Persons A and 
B had announced to their families, friends, person Ats employers, and 
their business associates that they would live henceforth at Y after 
the marriage. Shortly before November 23, 1950, A began arrangements 
to sell or give away the furniture and most of the furnishings at Ats 
home and domicile at X. These arrangements were completed shortly 
after November 23, 1950. The apartment at X was released to the 
landlord, abandoned by A, and A*s remaining furnishings and personal 
belongings, except seasonal clothes and an automobile, were shipped 
to B*s home and domicile at Y. Person A was absent fois spouse B 
at Y a larger part of the time here in question by reason of employ- 
ment, but returned to the home and domicile at Ya number of times 
and actually was at Y about 41 days during the time in question. 

It was further stipulated that A was employed by 7 Federal 
Government throughout all the time here involved at geographical 
location Z. Isccation Z is not in the state snecrmanetiae X, nor is 
it in the state encompassing Y. : 

The law in the light of the above facts is clear in that the home 
and domicile at X (Alexandria, Virginia) was abandoned, and that the 
home and domicile of A (Gooding) was changed to and joined with the 
home and domicile of B (Lee) at Y (Dallas, Texas). No further action 
was possible to complete the change of domicile. The domicile was 


changed, the employment was not changed. The Tax Court erred in holding 
| 


that Gooding did not acquire a Texas domicile simply because Gooding 


retained his employment in Washington, D. C. 
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The case before this Court is unique in a number of ways. On this 
question, as on the other questions involved, the Tax Court does not point 
out the proper course that should have been taken by Gooding. The Tax 
Court does not say that the law would have found that Gooding did effect 
a change of domicile if he had changed his place of employment from 
Washington, D. C., to Dallas, Texas, on or about November 23, 1950. The 
Tax Court says only that Gooding did not change his domicile because he 
did not change his place of employment. The Tax Court does not find that 
Gooding*s domicile remained at the apartment he abandoned in Alexandria, 
Virginia, on or about December 5, 1950. The Tax Court does not say that 
Gooding's domicile followed him from one temporary residence after the 
other in or near Washington, D. C. The Tax Court finds only that Gooding 
remained domiciled in Virginia because he was employed in Washington, D.C. 

In Hutchins v. Commissioner (1949) 8 T.C.M. 809, the Tax Court found 
that the domicile of a married man is presumed to be the place where his 
family resides, and that Hutchins did establish a domicile in Arizona on 
the date his family moved into a leased unfurnished dwelling and furnished 
it with the Hutchins’ family furniture removed from Chicago, Illinois 
storage, after Hutchins had amounced his intention of making Arizona his 
home. This was so although the Tax Court did find that Hutchins was 
required to spend the major portion of his time away from his family, 
home, and domicile. 

Other tests as to a person's domicile have been applied in other 
cases and circumstances. In Westervelt v. Commissioner (1947) 8 T.C. 1248, 
at page 1254, the Court said: 

"Furthermore, it is doubtful whether petitioner could 
qualify as a resident under the laws of Texas. Article 


2958 of the Texas Revised Civil Statutes, which relates 
to residence, provides in part as follows: 
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"The *residence’ of a single man is where he 
usually sleeps at night; that of a married 
man is where his wife resides, or if he is 
permanently separated from his wife, his 
residence is where he sleeps at night;....7" 


In the present case it has been stipulated that the residence of the 


wife Lee was at all times here involved in Dallas, Texas. Article 


2958 of the Texas Statutes now appears as article 5.08, V.A.T.S. 


Election Code (1952). 


The question is met squarely in Hennessey et ale | ve Campbe 
(1930) 32 S.W.2d 390, at page 392: 


(3) The question then arises in this case, which 
is the legal residence of appellee, Webb county, in 
which he lives in a rented room and stays in order to 
perform the duties of a collector of customs, and 
where he has no home; or in Bexar county, where he 
votes, where he attends the political conventions of 
his party, where he has a comfortable home, occupied 
by his wife from whom he is not separated, and which 
he claims as his residence? The latter county must 
be the legal residence of appellee, especially in 
view of the Evans Case, where it was held that the 
legal residence of Evans was in Dallas where he had 
a home, although he lived in Atlanta and Washington, 
D. C., in performance of his duties as head of the 
Ku Klux Klan." 


The lower Court, in its opinion, states its reasons for holding 
Gooding did not acquire a Texas domicile as follows: 


",...From the marriage until the separation of the 
parties in March 1951, Gooding was in Texas for | 
only a total of 41 days; and less than half of this 
time, or not more than 3 weeks, was in the year 1951 
which is here involved. Also, he has been employed 
in Washington, D. C. continuously from 1947 to the 
present time. 


It is true that, prior to his marriage to 
Frances Lee and for a short period thereafter, he 
did expect to move to Dallas, Texas; but, as he | 
told his employer, he did not wish to terminate his 
Washington, D. C. employment until such time as he 
might succeed in finding a position in the Dallas 
area. However, he found no such position; and, | 
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after distributing a number of job applications, he finally 

gave up the idea of leaving his work in Washington. All 

visits to his wife in Dallas were made on "annual leave,” 

taken from such continued Washington employment. 

"On January 5, 1951, Gooding rented a new apartment 

in Alexandria, Virginia. In February 1951, he there pur- 

chased a new automobile. On May 1, 1951, he rented still 

another apartment in Alexandria, and acquired furnishings 

therefor. He, at no time, established a family home in 

Texas; and he, at no time, accepted any employment or 

carried on any business activities in that state." 

As was said in Sivalls v. United States, 205 F. 2d 444, (C. A. 5), 
certiorari denied 346 U. S. 898: 

"The essentials of a domicile of choice are the concur- 

rence of actual, physical presence at the new locality 

and the intention to there remain. It is also essential 

that the intention to establish a domicile of choice 

relate to the present and not to the future. * * x 

Certainly the amount of time spent by Gooding in Texas is not 
determinative of his domicile, as is shown by the decision in the 
Hutchins and Hennessey cases, supra, which cases also show that one 
can be employed elsewhere than at the site of his domicile. Actually, 
Gooding was no more employed in Virginia than he was employed in Texas. 
The expectation that Gooding was going to move to Dallas was an accom 
plished fact. Gooding had moved to Texas. Nothing remained to be done 
to consummate the move. Gooding did establish a family house in Texas 
by joining his domicile with that of his wife Lee. Gooding did not 
accept employment in Texas, nor did he carry on any business activity 
there. Likewise Gooding did not accept any employment in Virginia, nor 
did he carry on any business activity there. Certainly the holding of 
the lower Court is in error and cannot be sustained. 


26 


The Tax Court erred in holding that there could be no commnity 
property income to spouses domiciled outside of Texas in the form of 
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income from land situated in Texas. 
The opinion of the lower Court states (App. 24): 

"We hold that Gooding has failed to carry his burden 
of establishing that he and Frances Lee had a marital 
domicile in Texas during the period of January 1 to June 
20, 1951. We further hold that his gross income for the 
year 1951, which he reported on the joint return with his 
present wife, should be recomputed, so as to include 
therein all the salary of his 1951 employment in Washing- 


ton, D. C., and so as to exclude therefrom any portion 
of the income which Frances Lee derived in Texas." 


The facts in the case show that Lee was engaged in several business 
partnerships in Texas, including a partnership operation of a ranch in 


Uvalde County, Texas. The Tax Court held that no part of any income (or 
a ee 


loss) from this ranch operation was to be included in petitioners?® 
income as Gooding*s community one-half simply because Gooding had not 


acquired a lated It is well established in law that the situs 


of the land is controlling in this situation, and not the domicile of 


the spouses involved. In McElhinney, Jr., v. Commissioner (1951) aaa 
17 T.C. 7, the Tax Court said at page 10: | | 


| 
\ 


tt % % The question then is whether the law of the situs 
controls or whether the law of the domicile controls. If 
all the income had been rents from lands which petitioner 
owned in Texas, the law of the situs of the land would 
control and the income from rents would be community prop- 
erty even though petitioner was domiciled in Virginia. 

We D. Johnson, supra. In that case Johnson and his wife 
were domiciled in Kansas and we held that rents, issues, 
and profits from lands in Texas, whether the separate 
pvoperty of the taxpayer Johnson or community property of 
himself and wife, fell into the commnity." ) 


It is clear that the lower Court has erred. 
36 
The Tax Court erred in holdi that an item of ) 52, repre- 


senti Gooding'’s one-half interest in a community loss arisi from 


Lee's distributive share in a partnership operation of a ranch in 
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Texas, was not includible in petitioners’ taxable income, since this was not 


an issue properly before the Tax Court. 
Petitioners included in their timely amended return of March 15, 


1952, a loss of $4,474.52, shown as the community one-half of Gooding 
in Lee's distributive share from her partnership in a Uvalde County, Texas, 
ranch. Respondent included this same item in his notice of deficiency and 
in all his pleadings before the lower Court. Petitioners at no time con- 
tested respondent's inclusion of this item in their taxable income. 

In Fenwick v. Commissioner, T.C. Memo. 1957-36, filed February 28, 
1957, the Tax Court at page 163 said: 


"No citation is necessary for the proposition that the 
determination of the Commissioner is presumed to be correct." 


This situation is analogous to that in Baird v. Commissioner (1941) 
43 BTA. 415, in which the Court found: 


"This addition of $4,083.20 is unauthorized and unjustified. 
The item was not covered in the deficiency notice, the 
original petition, the original answer, or the trial. ... 
It is plain, however, that the facts, if they could be 
read to include such a finding, were not the result of a 
litigated issue but are, as to this item, only incidental 
to the facts necessary to determine the issues properly 
litigated. There is no justification for the introduction 
of the item through the back door of the deficiency notice, 
and the attempt to do so in the face of the Board's express 
ruling to the contrary mst be condemned as improper 
practice (Cases cited)." 


The error by the lower Court in determining a new issue not before 
the lower Court, and in failing to respect the agreement between petitioners 
and respondent, must be corrected. "Only issues raised by the pleadings 
can be considered by this Court." Camp Wolters Enterprizes, Inc. v. Com- 
missioner (1954) 22 T.C. 737, 755. Certainly petitioners are not required 
to submit proof that the Commissioner is correct in his determinations. 


1 
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Petitioners are quite willing to concede that this item of 
$4,474.52, representing a loss that reduced petitioneret taxable 
income, probably did not represent community income. But petitioners 
cannot be certain, since the item was never at issue before the Tax 
Court, and no evidence was introduced concerning this item, other 
than that shown in the record. Petitioners also concede that the 
Tax Court decision eliminating the item of $34,176.39 income from 
petitioners’? return as Gooding’s community one-half BS Lee's income 
in the form of her distributive share from Parkdale Heights Realty 
Company was based on error. But the error was a ee error and | 
the right result was achieved. | z! 
\ | 

The Tax Court erred in holding that petitioners were not 
entitled to of the 69.45 tax pre ent_credit claimed 
by petitioners. | 

In the usual case involving a question as to what party shall 
receive credit for taxes paid, and what party shall receive a refund 
when there has been an overpayment of taxes, there are conflicting 


claims on the part of two or more interested parties. | Here we have 


the bizarre situation of the Tax Court denying petitioners? clain 


for a refund of an overpayment of taxes when no other | whatso— __ 
i 

ever has made any claim for the credit or for the refund of the 

overpayment « ! 


The facts are agreed. The $14,369.45 credit claimed by peti- 
tioners was paid to respondent by Lee in the names of Gooding and 
Lee. Gooding claimed credit for the $14,369.45 on advice from Lee 


| 
through her accountants. There is nothing in the record to show 
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any desire or intent on the part of Lee to change the allocation of the 
prepayment credits. There is nothing in the record to indicate that Lee 
was not entirely satisfied with the agreed allocation. 

Respondent and petitioners are in accord that section 29.584 of the 
Supplement to Regulations III of the Internal Revenue Service (Internal 
Revenue Code of 1939) is applicable to the division of the tax prepayment 
credits here involved. This section 29.58-4 reads as follows: 

"In case a joint declaration is made but a joint return is 

not made for the same taxable year, the payments made on 

account of the estimated tax for such year may be treated 

as payments on account of the tax liability of either the 

husband or wife for the taxable year or may be divided 

between them in any manner they see fit." 

In denying petitionerst claim to the $14,369.45 tax prepayment 
credit, the Tax Court based its decision on a number of stated reasons 
(App. 26). The first reason advanced was: 

"The amount of this claimed credit is greater than the 

aggregate gross incomes of both Gooding and his present 

wife; and it also exceeds the total tax due in respect 

of their aggregate separate incomes, which was more than 

satisfied by the withholdings." 

Obviously there is no foundation in law or in logic for such a conclu- 
sion and it is meaningless. 

The second reason advanced by the lower Court was: 

"Moreover, there is no evidence that the $7,500 which 

Frances Lee paid on the original declaration of estima- 

ted tax filed by her and Gooding is greater than their 

aggregate tax liabilities, so as to produce any over- 

payment; and it is obvious that such is not the case, 

for Frances Lee found it necessary to pay the still 

further amount of $35,000 on an amended estimate." 

Again it is obvious that there is no foundation in law or in logic to 
support this statement as a reason for denying petitioners’ claim for 


the $14,369.45 credit. 


Ninn) Yaeedad Sie Nan! Gee? Neca teat ck eet Ce! 


! 











Ba 

The third reason given by the Tax Court was; 3 

*Also, Gooding was not a party to such amended sstinates 

for he and Frances Lee were divorced at the time when it 

was filed, he did not sign it, and he had no sit ail 

that it was being filed." 
It is clear that the amended declaration of estimated tax was an 
amendment of the original estimate. It is obvious that the two 
declarations were "estimates," to be corrected by the filing of the 
final returns, which was done. Any technical deficiencies connected 
with the filing and signing of the estimates were corrected by the 
filing and proper signing of the final returns. Gooding became a 
party to, and accepted, the amended declaration of estimated tax 


when petitioners filed their amended March 15, 1952, return. A 


divorce does not relieve any party of the necessity for filing proper 


income tax returns or other required forms. 
Here again, the Tax Court decision does not say what proper 
procedure should have been followed by Gooding or by petitioners. 
The Tax Court only says there is something lacking. The facts show 
that Gooding had no opportunity to sign the amended declaration, for 
he did not know of its existence until later. The facts also show 
that this amended declaration was not to cover additional community 
property income but wae Ue cover purported community property income 
received before March 31, 1951. The record shows the ma jor portion 
of the reported community income to be from Parkdale Heights Realty 
Company, which income was determined as of ey Sl, 1951, the end 
of the fiscal year for Parkdale Heights Realty Company. Now this 
Parkdale income was not reported in the joint declaration of estimated 
tax filed by Gooding and Lee on March 15, 1951, ee because it 


was not necessary to report it on that date under the Internal Revenue 
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laws and regulations then in effect. Such omission obviously allowed 
Lee the use of about $30,000 in her business for an additional nine 
months. 


The fourth reason advanced by the lower Court for its decision 


"Gooding's attempt to take credit for taxes paid 

by Lee, when there is no need for *treimbursement® of 

any additional tax liability arising from the inclusion 

of her income, violates the agreement of the parties." 

This conclusion certainly is not sound and does not fit the facts pre- 
sented to the lower Court. The Tax Court had no reason to attempt to 
interpret a property settlement agreement between Gooding and Lee, and 
has no jurisdiction to make such an interpretation. There is no showing 
of any disagreement between Gooding and Lee. Lee advised Gooding to 
claim the $14,369.45 tax prepayment credit and any theorizing on the 
part of the Tax Court that Lee intended to make any other allocation 
has no foundation in the evidence. 

Even if the Tax Court had any jurisdiction to attempt an interpre- 
tation of the Gooding and Lee property settlement agreement, this Court 
has covered the point adequately in Landa v. Commissioner, Commissioner 
v. Astin (1954) 92 U.S. App. D.C. 196, at page 197, when it said: 

"Generally, "(i)n the field of taxation, 

administrators of the laws, and the courts, are 

concerned with substance and realities, and formal 

written documents are not rigidly binding.® 

The fifth reason of the Tax Court was: 

"Also, since the parties were not married at the end of 

the year 1951, provisions for a division between husband 

and wife of amounts which they have paid on a joint 


declaration of their estimated income tax liabilities, 
are not here applicable." 
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Respondent and petitioners agreed that these provisions (section 29 58-h 
of the Supplement to Regulations III) were applicable. There are no 
other provisions that could apply and certainly there ig no logical 
reason why they would not apply. Here again the Tax Court fails to 
direct petitioners in the path of righteousness. : 


The sixth reason advanced by the Tax Court was: 
| 
"Moreover, since Gooding and his present wife did 
not pay any of the $14,000 for which they claim credit, 
such amount can not represent an overpayment by them." 


Certainly there is no basis in law for this conclusion. Thousands of 
employers withhold taxes from millions of employees eacth year, and pay 
the taxes to respondent. The taxpayer employees do not "maker the tax 
payments. Surely it is not possible that the Tax Court would say such 
taxpayer employees were not entitled to refunds for overpayments of 


taxes simply because the taxes were not paid directly by the employees 


to respondent herein. 

Up to the present case the Tax Court has stated tine after time 
that respondent can refund overpayments of taxes only tb the taxpayer 
whose taxes have been overpaid. In Jones, Executor v. Donal scienee 
(1936) 34 B.T.A. 280, the Tax Court stated at page 283: 


"Collection, payment, credit and refund are matters 
over which the Board has no jurisdiction whatsoever, 
and which it has no reason to consider, except as 
they may affect the correctness of the deficiency as 
determined by the Commissioner. The function of the 
Board in this case ends when it determines that in 
fact there has been an overpayment of a certain | 
amount and that a claim for refund was filed within 
two years after the overpayment was made. The Com- 
missioner's alleged defense is in opposition to the 
refunding of the overpayment, not to the fact of 


overpayment." 
In Stokby v. Commissioner (1956) 26 T.C. No. 14, respondent estab— 


lished a deficiency in tax against the husband of the petitioner 
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Stokby - the wife - and argued that the petitioner should be denied a 
declaration of overpayment in her case. It was shown that the over- 
payment by the petitioner was actually paid in part by checks drawn on 
the Stokby Company and signed not by the petitioner but by her husband. 
There the Tax Court found: 

... Regardless of the source of the funds which she used 

in paying those taxes, it is she and she alone who is for- 

mally entitled to a declaration of overpayment in this 

Court.” . 
The case of Ruby E. Hirsch, T.C. Memo. 1955-197, Docket 48111 (July 19, 
1955), is most similar to the present case in many respects. The opinion 
therein is quoted in full: 

"Murdock, Judge: The only issue for decision is 

whether the Tax Court has authority and should exercise 

it to require the Commissioner to credit against a 

deficiency due from a husband, an overassessment in the 

tax of his former wife for a year for which they filed 

returns on a community basis and for which year the 

husband paid the tax shown on each of the two separate 

returns filed by them. The answer is in the negative 

upon authority of (cases cited)." 
It can be seen in the Hirsch case that the husband and wife filed two 
separate returns and the husband paid the taxes shown on both returns. 
The Tax Court refused to require the Commissioner to credit an over- 
assessment in the tax of the wife to a deficiency in the tax of the 
husband. More important to the case at bar is the finding of fact 
by the Tax Court in the Hirsch case. "The overassessment has not been 
paid to Ethel, and she has not filed a claim for the refund due her." 
(Underlining supplied) Ethel was the wife with an overassessment of 
tax, which overassessment had been paid by the husband. 

There is one major and glaring difference in the situations in the 
cases cited above, in the situations in all other pertinent cases, and 


in the situation in this case now before the Court. In all other cases 
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there were conflicting claims for credit for the tax payments in 
question. In the present case, there is no claim whatsoever estab-— 
lished for any party bt petitioners herein. Respondent claims only 
so much of the $14,369.45 as is needed to satisfy the tax liability 
as determined by him. He does not claim that he should be given any 
overpayments found by the Tax Court. He only claims that credit for 
any overpayment should be denied to petitioners, and only so much of 
that credit for overpayment that results after his tax assessment is 
sustained. Respondent does not assert any deficiency against Lee 
to which he wishes to apply any of the $14,369.45 claimed by peti- 
tioners. Nor does he say that Lee can be given any credit or any 
refund. : 

In denying petitioners’ claim to the $14,369.45 exedit here 
involved, the Tax Court arbitrarily is deciding that respondent 
should retain the $14,369.45 by default. This clearly amounts to 
a confiscation of taxpayers’ money. Obviously the decision of the 
Tax Court cannot be sustained. | 

5. | 

The Tax Court erred in holding that petitioners were not 
entitled to at least $11,609.98 in tax prepayment credit from the 
$1,369.45 credit claimed by petitioners, when said $11,609.98 
credit was never at issue before the Tax Court. | 


As set forth in 3. above, the Tax Court's jurisdiction extends 


only to issues properly pleaded before the Tax Court. 


Respondent in his pleadings before the Court below claimed that 
| 


petitioners must be limited in their claim for credit from the $42,500 


tax prepayment made by Lee to an amount that will fully and exactly 





prey wrens Sead 


2k 
satisfy the tax liability of petitioners as determined by respondent, 


after credit has been allowed petitioners for the tax payments withheld 


from the salaries of petitioners (App. 33). In his notice of deficiency 


1 
{ 
1 
i 


respondent determined petitioners'* tax liability to be $13,364.26. Tax 
withheld from salaries of petitioners was $1,754.28. The difference is 
$11,609.98. Respondent did not claim that petitioners were not entitled 
to the $11,609.98 credit. Respondent claimed only that petitioners 
shovld not be allowed a refund for overpayment after petitioners were 
given credit for the $11,609.98. 

There was no issue before the Tax Court as to the allowance of 
$11,609.98 credit to petitioners from the $1,369.45 claimed by peti- 
tioners, and the Tax Court erred in deciding that petitioners were not 
entitled to at least $11,609.98 of the credit claimed by petitioners. 

6. 


The Tax Court erred in basing parts of its decision on issues before 
the Tax Court on purported grounds of equity. 

In Vanderberge et al. v. Commissioner (1943) 3 T.C. 321, at page 
328, the Tax Court stated: 

"We are not a court of equity and have power to exercise 

only the jurisdiction which Congress has imposed upon us 

by statute.” 

It is obvious from the reasons advanced by the Tax Court for 
deciding that petitioners should bis allowed no credit for any portion 


of the $42,500 which Frances Lee paid with the declarations of estimated 





tax (App. 28,29) that the Tax Court based its decision on purported 
grounds of equity. The Tax Court has said, "Gooding’s attempt to take 
credit for taxes paid by Frances Lee, when there is no need for "reim- 


bursement” of any additional tax liability arising from the inclusion of P 
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her income, violates the agreement of the parties." This is a 
conclusion in equity with no foundation in income tax law and with no 
support from the facts presented to the Tax Court. There is nothing 
| 

in the record showing any disagreement between Lee and Gooding, and 
the Tax Court has no jurisdiction to interpret the property settle- 
ment agreement made by Gooding and Lee. | 

Apparently the Tax Court felt an obligation to —— the rights 
of Lee, who paid the $42,500, even though no showing of any claim by 
Lee appears in the record. The conclusion that petitioners Rdid not 
pay any of the $14,000 for which they claim credit™ aha that the 
$14,000 "can not represent an overpayment by them patently is an 
equity ruling without support in the law. | 

The error of the Tax Court must be corrected. 

7. | 

The Tax Court erred in disregarding the expressed agreements 
between petitioners and respondent, and further — basing its 
decision on issues not before the Tax Court on — grounds of 
equity. | 


Petitioners have argued above that the Tax Court decision went 
beyond the issues before the lower Court. Having decided that Gooding 
did not become domiciled in Texas, the Tax Court erroneously decided 
that there could be no community property income to Gooding and Lee. 
On this basis, disregarding respondent's determination! that the 
$4,474.52 loss from Lee's interest in the Uvalde Poawies Texas, ranch 
should be included in petitioners’? taxable income, the Tax Court 
ordered that the $4,474.52 loss should be excluded from petitioners* 


taxable income. This decision of the lower Court clearly is a finding 
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in equity and is without legal foundation in the law. The same argument 


applies to the Tax Court decision that petitioners are not entitled to any 
part of the $14,369.45 prepayment credit claimed by them. Having decided 
that there was no community property income of Gooding and Lee, it is clear 
that the Tax Court took the position that it would not be equitable to 
allow petitioners any credit from the tax prepayments made to cover the 
community income originally reported by petitioners. The Tax Court has 
erred in taking such a position and the decision must be corrected. 
8. 
The Tax Court erred in not basing its decision on the laws. The 


Tax Court decision does not cite a single law, re tion, or pertinent 
legal precedent in support of its decision. 

The Tax Court decision in this case is remarkable for the lack of 
citation of pertinent legal precedents. Several citations are included 
concerning the matter of domicile, but these are general in nature and 
petitioners are in accord with the findings and decisions in those cases. 

Petitioners take this means of bringing to the attention of this 
Court the lack of support in law for the decision of the Tax Court. 

9 

The Tax Court erred in entering its decision ordering and deciding 
that petitioners were entitled to credit for $308.00 as ove ent of 
taxes, when petitioners are entitled to a refundable credit of about 
$15,800 as overpayment of taxes. 


Petitioners have shown that Gooding was domiciled in Texas for the 


period in question, and that one-half of Gooding's salary from Jamary l, 


1951, to June 20, 1951, is not includible in petitioners* taxable income. 








27 i 
Petitioners have shown that the $4,474.52 loss ithn included in 
petitioners’ income by respondent and by petitioners choses be dis- 
turbed and must remain in petitioners’? taxable income. 
Petitioners have shown that they are entitled to ia $14,369.45 
tax prepayment credit claimed on their return. | 
Petitioners therefore are entitled to a refund for overpayment 


of taxes in the amount of approximately $15,800. 
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JOINT APPENDIX 





THE TAX COURT OF THE UNITED STATES 
(Filed Nov 12, 1954) 


RICHARD M. GOODING and ) 
MARCELLA M. GOODING, HUSBAND and WIFE, ) 
Petitioners, 

Ve Docket Noe 54671 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


~~ ew ee ee ee ee” 


AMENDED PETITION | 

The above-named petitioners hereby petition for a redetermination 
of the deficiency set forth by the Commissioner of Internal Revenue, in 
his notice of deficiency (ARC-Ap:CIN Rich:EGS:MIM) dated July 2, 195h, 
and as a basis for this proceeding allege as follows: | 

1. The petitioners are individuals, husband and wife with 
residence at 4892-28th Street South, Arlington, Virginia. ‘the timely 
amended return for the period here involved was filed with ‘the Collector 
of Internal revenue for the District of Virginia, Richmond, Virginia, 
on a calendar year basis. | 

2. The notice of deficiency (a copy of which is attached to the 


original petition and marked Exhibit A) was mailed to the petitioners 


on July 2, 1954. ; | 
taxes for the calendar year 1951 in the amount of $13,364. : 5 of whict 
Cy G3,000 19 


that they are enfitled to a refund of approximately $15,800, as the 


dispute. Furthermore, the petitioners claim 





result of ove ent of tax liabilities. Claim for refund was included 


in the return petitioners as filed with the Collector of Internal 
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Revenue, 2ichmond, Virginia, and all payments were made within two years 








prior to the filing of petitioners’ return. 








4. The determination of tax set forth in the said notice of 








deficiency is based upon the following errors: 








(1). In determining the tax liabilities of the petitioners for 





1951, the Commissioner erred in increasing the 1951 salary income of 





Richard H. Gooding by an amount of $1,652.78. The Commissioner has 








alleged that Richard M. Gooding was domiciled in Virginia, not a 





community property state, from January 1, 1951 to June 20, 1951, rather 





than in Texas, a community property state, for the period in question; 





and that petitioners should have reported all of the salary income of 


Richard M. Gooding for said period, instead of reporting only one-half - 





of said salary income. 





(2). In determining the tax liabilities of the petitioners for 





1951, the Commissioner erred in including in the income of petitioners 
an amount of $34,176.39, erroneously entered on petitioners’? return as 

a part of one-half of the commmity property income of Richard M. Gooding 

and Frances R. Lee (Gooding) in 1951. 





ALTERNATELY, if the Commissioner is sustained in his action in increasing 
the 1951 salary income of Richard M. Gooding by an amount of $1,652.78, 











| (3). In determining the tax liabilities of the petitioners for 
LL 1951, the Commissioner erred in including in the income of petitioners 
fh an amount of 34,176.39, erroneously entered on petitioners’? return as 
| a part of one-half of the community property income of Richard Mh. Gooding : 


and Frances 2. Lee (Gooding) in 1951. i 

















3 H 
(4). In determining the tax liabilities of the petitioners for 


1951, the Commissioner erred in including in the income of ! petitioners 
an amount of $137.50, erroneously entered on petitioners? retunme as a 
part of one-half of the community property income of Richard M. Gooding 
and Frances R. Lee (Gooding) in 1951. 

(5). In determining the tax liabilities of the patitinners for 
1951, the Commissioner erred in including in the income of | petitioners an 
amount of $15.62, erroneously entered on petitioners! return as a part of 
one-half of the community property income of Richard M. Gooding and 
Frances R. Lee (Gooding) in 1951. : 

5. The facts upon which the petitioners rely as the basis of this 

proceeding are as follows: | 

(a) Richard M. Gooding, one of the petitioners, a legal resident 
of Virginia, was married to Frances R. Lee, a legal resident of Dallas — 
County, Texas, on November 23, 1950, in Dallas County, Texas. Said 
Richard M. Gooding was divorced by said Frances Lee Gooding on June 20, 
1951, by decree of the 14th District Court of Dallas County, Texas. Said 
Court allowed Frances Lee Gooding to resume the use of her former name, 
Frances R. Lee.. Frances R. Lee hereinafter sometimes will be referred to 
as Lee. Lee filed a separate income tax return for calendar year 1951 
with the Collector of Internal Revenue, Dallas, Texas. : 

(b) At the time of, and throughout the duration of the marriage 
of Richard M. Gooding and Lee, Lee was engaged in various business 
activities, including the development and sale of real estate, and at the 


time of said marriage, Lee had a partnership interest in the Parkdale 
| 


Heights Realty Company, Dallas, Texas, and had a partnership interest in 
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a ranch in Uvalde County, Texas. In addition to this separate property, 
Lee had other real and personal property as her separate estate. 

(c) On December 31, 1951, and for some time prior to that date, 
Richard M. Gooding was married to Marcella Maming Gooding, and on 
December 31, 1951, Richard M. Gooding and Marcella M. Gooding, the 
petitioners, had their legal residence at 4892-28th Street South, 
Arlington, Virginia. 

(a) Prior to the marriage of Richard M. Gooding and Frances R. 
Lee, the said spouses determined to live in Dallas County, Texas, and 
petitioners allege that Richard M. Gooding was legally domiciled in 
Dallas County, Texas, from January 1, 1951 to June 20, 1951. Richard M. 
Gooding and Frances R. Lee told their respective families, friends, and 
business associates that they were going to live in Dallas, Texas, after 
their marriage. Richard M. Gooding told his employers he would be living 
in Dallas, asked them to transfer him to Dallas to a field office there, 
and told his employers he would resign his job in Washington soon in any 
case to work in Dallas. From November 1950 to March 1951, Richard M. 
Gooding applied for and discussed possible suitable jobs in Dallas. 
Richard M. Gooding, on or about December 5, 1950, gave up his lease on 





an unfurnished apartment in Alexandria, Virginia; sold his furniture and 
furnishings, sent all his remaining personal belongings, except a car and 
some seasonal clothes, to Lee's apartment, leased unfurnished, in Dallas; 
and lived in rooming houses, a friend's apartment, and a furnished apart~ 
ment rented by the month in Washington, D. C. and Alexandria, Virginia, 
until May of 1951. Richard M. Gooding remained with Lee in Dallas for 





about two weeks after November 23, 1950, and was actually in Texas with 
Lee for about 40 days within the period from November 23, 1950 to about 
March 30, 1951. In this period Lee purchased a building! lot near Dallas 
and had an architect prepare preliminary plans for a heme to be built 
for Richard M. Gooding and Lee. On or about March 30, 1951, Richard M. 
Gooding and Lee decided to separate and agreed that Lee would sue for a 
divorce. 

With reference to 4.(1). above, one-half of the salary income of 
Richard M. Gooding from Jamary 1, 1951, to June 20, 1951, properly is 
not assessable to the return of petitioners, since Texas is a commnity 
property state and salary income in Texas is community property. 

(e) With reference to 4.(2). above, the instructions in 
Federal Tax Regulations, 1954, Section 39.182-1 Distributive shares of 
partners, (b), page 556, preclude the division of —o income 
_ between spouses domiciled in community property states unless such in- 
come is, or is derived from, community property. It is the belief of 
petitioners that the partnership income of Lee from the Parkdale Heights 
Realty Company, Dallas, Texas, was separate property and was derived 


from Lee's separate property. The amount of $34,176.39 ghown on 


petitioners? return properly is not assessable to petitioners? return. 


ALTERNATELY | 

(f) With reference to 4.(2). above, the — of $34,176.39 
shown on petitioners’ return properly is not assessable to petitioners’* 
return, since said $34,176.39 was an increase in the value of lands that 
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were the separate property of Lee. "All property of the wife, both real 
and personal, owned or claimed by her before marriage, and that ac ed 


afterward by gift, devise, or descent, as also the increase of all lands | 
thus acquired, shall be the se te property of the wife......* (Vernon's 


Civil Statutes of the State of Texas Annotated, volume 13, Article 4614, 
page 500). 
ALTERNATELY 


(g) With reference to 4.(2). above, the amount of $34,176.39 
shown on petitioners’ return properly is not assessable to petitioners’ 
return, since this capital gain accrued to Lee prior to November 23, 1950. 
ALTERNATELY 

(h) With reference to 4.(2). above, the amount of $34,176.39 
shown on petitioners’ return properly is not assessable to petitioners! 
return, since this income was at all times subject to Lee's unfettered 
command and she was free to enjoy it at her option. Said income was | 
never under the control of Richard M. Gooding. 


(i) With reference to 4.(3). above, the amount of $34,176.39 


shown on petitioners’ return properly is not assessable to petitioners'® 
return on the basis of the facts alleged in subparagraphs (e), (f), (g), 
and (h) above. | 

(j) With reference to 4.(4). above, the amount of $137.50 
shown on petitioners’ return properly is not assessable to petitioners* 
——" since this income was the separate income of Lee in the form of 
dividends. 





¢ 
(k) With reference to 4.(5). above, the amount, of $15.62 shown 
on petitioners’ return properly is not assessable to petitionerst return, 
since this income was the separate income of Lee in the form of interest. 
(1) Payments of the tax payment credits claimed by petitioners 
and by Frances R. (Lee) Gooding were made as follows: | 
1. Withholding, salary of Richard M. Gooding, 
Washington, D. C., to Collector's office, Richmond, Virginia $ 1,331.15 
Ze Withholding, salary of Marcella Manning | 
Gooding, Washington, D. C., to Collector's office, Baltimore, 
Maryland ! 
3. Prepayment with joint Declaration of : 


Estimated Tax, dated March 7, 1951, by Richard M. Gooding 


and Frances R. (Lee) Gooding | 
4. Prepayment or prepayments on estimated text 
for 1951 for and in the names of Frances R. (Lee) Gooding 
and Richard M. Gooding, on some date or dates between 
March 7, 1951 and January 15, 1952 2 
5. Prepayment with amended joint Declaration | 
of Estimated Tax for and in the names of Frances R. (Lee) 
Gooding and Richard M. Gooding for 1951, received | 
January 15, 1952 in Collector's office, Dallas, Texas 
TOTAL 
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(m) The allocation of the prepayment credits shown in (1) 3, 


12 (1) 4, and (1) 5 above was made as follows: 


OM Ee US ved beeen Comte ai 24 yee since 


> Wace? 


le By petitioners on petitioners? amended 


+ 


returns 
| Richard M. Gooding $LA 369045 
Frances R. Lee 28,130.55 
2. By — R. (Lee) Gooding on Lee's 
timely return: 
Frances R. Lee $28,130.55 


Richard M. Gooding Uy, 369045 
(n) Petitioners claim total tax payment 


} 


credits in the amount of | $16,123.73 


Wherefore, the selidtdoners pray that this Court may hear the 
proceeding and determine that there is no deficiency for 1951, that the 
prepayments made by, for, and in the names of Richard M. Gooding ana 
Frances R. (Lee) Gooding were proper and acceptable, that there is an’ 
overpayment of approximately $15,800 in the petitioners’ 1951 Federal | 
income tax that is refundable, and that the Court may grant such relief 
as law and justice require. | 


s/ Richard M. 
RICHARD M. GOODING 








s/ Marcella M. 
MARCELLA M. GOODING 
1892-28th Street South 
Arlington, Virginia 
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: U. S. TREASURY DEPARTMENT | 
Office of the Regional Conmissioner : 
INTERNAL REVENUE SERVICE 
. Appellate Division, Cincinnati Region 
Room 300, 220 N. First Street 
mae idled Sept iy TR Richmond 19, Virginia 
In Replying Refer to: 
ARC-Ap:CIN | | 
Rich sEGS:MIM | July 2, 1954 


Mr. Richard M. Gooding and | 
Mrs. Marcella M. Gooding, Husband and Wife 

> 4892 = 28th Street, South 

Arlington, Virginia 


aa Dear Mr. and Mrs. Gooding: 


You are advised that the determination of your income tax liability 
for the taxable year 1951 discloses a deficiency of $883.60, as shown in 
the statement attached. | 


In accordance with the provisions of existing internal revenue laws, 
notice is hereby given of the deficiency mentioned. 


Within 90 days from the date of the mailing of this /Ietter you may 
file a petition with The Tax Court of the United States, at its principal 
address, WASHINGION 4, D.C., for a redetermination of the deficiency. In 
counting the 90 days you may not exclude any day unless the 90th day is a 
Saturday, Sunday, or legal holiday in the District of Columbia, in which 
event that day is not counted as the 90th day. Otherwise, Saturdays, 
Sundays, and legal holidays are to be counted in ompuing the 90-day 
period. 


Should you not desire to file a petition, you are panmaabed to 
execute the enclosed form and forward it to this office. The signing 
° and filing of this form will expedite the closing of your return by 
! permitting an early assessment of the deficiency, and will prevent the 
accumulation of interest, since the interest period terminates 30 days 
after receipt of the form, or on the date of assessment, or on the date 
of payment, whichever is earlier. 


Very truly yours, 


T. Coleman Andrews 
Commissioner | 


By: /s/ Ge C. Hammond 
. G. C. Hammond 
Acting Associate Chief, Appellate Division 
Enclosures: : | 
Statement 
Form 1276 


Agreement Form 
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STATEMENT 


Mr. Richard M. Gooding and . 
Mrs. Marcella M. Gooding, Husband and Wife 
4892 -— 28th Street, South 


Arlington, Virginia 
Tax Liability for the Taxable Year Ended December 31, 1951 


Deficienc 
Income Tax > 883.60 


In making this determination of your income tax liability, careful 
consideration has been given to the report of examination dated October 26, 
1953; to your protest dated November 21, 1953; to statements made at the 
conference held on December 21, 1953; and to supplemental data submitted 
under dates of December 29, 1953 and January 5, 1954. 


It is held that your entire salary for the year 1951 is includible 
in your taxable income. 
ADJUSTMENTS TO NET INCOME 
Net income as disclosed by amended return $ 37,503.24 
Unallowable deductions and additional income: 
{a) Salary income increased 1,652.78 


Net income adjusted $39,156.02 


Explanation of Adjustment 


(a) It has been determined that salary earned by Richard M. Gooding in 
1951 was understated in your return in the amount of $1,652.78. 


COMPUTATION OF INCOME TAX 


Net income adjusted $ 39,156.02 


Less: Exemption (3) x $600 1,800.00 
Balance $ 37,356.02 
One-half of above (joint basis) $ 18,678.01 
Combined normal tax and surtax $_ 6,682.13 


Total tax liability ($6,682.13 x 2) $ 13,364.26 
Tax liability disclosed by amended return: 
Acct. #AR-2940 12,480.66 


Deficiency in income tax F:} 883.60 





(Filed Dec 28, 1954) 
ANSWER TO AMENDED PETITION 3 
COMES NOW the Commissioner of Internal Revenue by his attorney, 
R. P. Hertzog, Acting Chief Counsel, Internal Revenue Service, and for 
answer to the amended petition filed herein, admits, denies and alleges 
as follows: : 
l and 2. Admits the allegations contained in paragraphs 1 and 2 


of the amended petition. 


3. Denies the allegations contained in paragraph 3 of the amended 


petition. | 

(a) For further answer to paragraph 3 of the amended petition, 
respondent alleges that the deficiency as determined by the Commissioner 
is in income tax for the calendar year 1951 in the amount of $883.60, of 
which approximately $883.60 is in dispute. 

4, (1) to (5), inclusive. Denies that respondent erred as alleged 
in subparagraphs (1) to (5), inclusive, of paragraph i of the amended 
petition or in any other manner in the determination of the deficiency 
here involved. | 

5, (a) and (b). Denies the allegations of fact contained in sub- 
paragraphs (a) and (b) of paragraph 5 of the amended petition. 

(c) Admits the allegations of fact contained in subparagraph 
(c) of paragraph 5 of the amended petition. : 

(ad) to (k), inclusive. Denies the allegations ef fact contained 
in subparagraphs (d) to (k), inclusive, of paragraph 5 of the amended 
petition. : 

(1) 1. Denies the allegations of fact contained in subdivision 


1 of subparagraph (1) of paragraph 5 of the amended petition, except it 
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is admitted that the withholdings from the salary of Richard M. Gooding 
amounted to $1,331.15. 

2. Denies the allegations of fact contained in subdivision 
2 of subparagraph (1) of paragraph 5 of the amended petition, except it 
is admitted that the withholdings from the salary of Marcella Manning 
Gooding amounted to $423.13. 

3 to 5, inclusive. Denies the allegations of fact contained 
in subdivisions 3 to 5, inclusive, of subparagraph (1) of paragraph 5 of 
the amended petition. 

(m) and (n). Denies the allegations of fact contained in 
subparagraphs (m) and (n) of paragraph 5 of the amended petition. 

6. Denies generally each and every allegation contained in the 
amended petition not hereinabove specifically admitted, qualified or 
denied. 

WHEREFORE, it is prayed that the amended petition be denied and 
that the respondent's determination be in all respects approved. 

OF COUNSEL: /s/ R. P. HERTZOG, 


SHH Acting Cnief Counsel, 
Internal Revemue Service. 


(Filed Dec 31, 1956) 
27 T. C. No. 71 
TAX COURT OF THE UNITED STATES 


RICHARD M. GOODING AND MARCELLA M. GOODING, Petitioners, v. 
COMMISSIONER OF INTERNAL REVENUE, Respondent. 


Docket. No. 54671 Filed December 31, 1956. 
An individual who was domiciled in the State of 


Virginia (a non-commumity property state), and who for 
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several years had been employed in the City of 3 
Washington, married a resident of Texas (a community 
property state). After remaining in Texas for about 
one week after the marriage, he returned to Virginia 
and resumed his employment in Washington. His wife 
continued to reside in Texas. The parties expected 
to live in Texas after the husband had found suitable 
employment there; but he found no such euployment, and 
continued to rent apartments in Virginia. After about 
7 months, the parties were divorced; and the usband 
remarried. 

Held, that the husband did not change his 
domicile from Virginia to Texas; that no marital com- 
munity was established in the latter state; and that 


he and his former wife are not entitled to divide 
ee ; 


their incomes, pursuant to the community property 
law of said_ state, | 


Held, further, on the basis of the facts pre- 
sented, that the husband and his present wife are 
not entitled to take credit on their joint income 
tax return for any tax payments which the former : 
wife made, both before and after the divorce, in 2 
respect of certain declarations of estimated tax! 
Richard M. g BEC. 50- : 
Marion B. Morton, Esq., for the respondent. 
PIERCE, Judge. 
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The respondent determined a deficiency in the income tax of the 
petitioners for the year 1951, in the amount of $883.60. The petitioners, 
in their pleadings, claim an overpayment of such tax, in the amount of 
approximately $15,800. 


The questions for decision are: 


1. Did petitioner Richard M. Gooding, upon or after a prior 
OO aaa 


marriage to a Texas resident in November 1950, change his 
domicile from the State of Virginia (a non-community 
property state) to the State of Texas (a commnity property 
state); and thereby establish 2 marital commnity ia Texas, 
so that there is includible in his gross income for the 
year 1951, pursuant to the community property laws of 
Texas: (a) Only one-half the salary which he received 
from employment in Washington, D. C., during the period 
January 1 to June 20, 1951, which preceded the termina- 
tion of such marriage by divorce; and (b) one-half of 
certain income which his former wife received during the 
same period, when she was maintaining a separate residence 
Texas? 
Are Gooding and his present wife entitled to apply as a 
credit, against their joint income tax liability for the 
year 1951, an arbitrary portion of amounts which the 
former wife paid, both before and after the divorce, with 
respect to a joint declaration and a purported amended 
joint declaration of estimated income tax for such year? 
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FINDINGS OF FACT. 
Certain facts have been stipulated; and the stipulation, 
together with the exhibits thereto attached, is inegrporated 


herein by reference. 


The petitioners, Richard M. Gooding (hereinafter called Gooding) 


and Marcella M. Gooding, are husband and wife. They filed a joint 
income tax return for the year 1951 with the election of internal 
revenue for the district of Virginia. i 

Gooding is a petroleum chemist who, at all times since January 
1947, has been employed continuously in Washington, D. C. by the 
Bureau of Mines, Department of Interior. Since October 1948 he has 
resided in or near Alexandria, Virginia; and, until at least 
November 23, 1950, he was domiciled in the State of Virginia (a 
non-commnity property state). | 

On November 23, 1950, Gooding was married in finittee, Texas, 
to Frances R. Lee, a resident of Texas (a community property state). 
She, at that time, was carrying on business in Dallas; and she 
occupied an apartment in that city. For about a week after the 
marriage, Gooding stayed in her Dallas apartment; and he then 
returned to Virginia, and continued his employment with the Bureau 
of Mines in Washington, D. C. He thereafter continued to be so 
employed, without interruption, up to and including ine time of 
the hearing herein. | 

The wife Frances Lee, on the other hand, remained in Dallas; 
and she has, at all times since, continued to reside there. In 
order to enable her, as a married woman, to carry on 3 partnership 
business in Texas, she and Gooding obtained an order from the 
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District Court of Dallas County on November 27, 1950, which decreed that 
her disabilities of coverture were removed and that she would henceforth 
have the status of a feme sole for mercantile and trading purposes. 

Subsequent to the marriage and after Gooding had returned to 
Virginia, he made several trips to Dallas to see his wife; and, in the 
case of each such trip, he took "annual leave™ from his Washington 
employment. Frances Lee, likewise, made brief visits to see Gooding in 
Virginia. However, on March 31, 1951, the parties decided to separate 
and dissolve their marriage. The total time which Gooding spent in 
Dallas from the time of the marriage to the time of such separation was 
about 41 days; and most of these days were in the latter part of the 
year 1950. 

Prior to the marriage, Gooding and Frances Lee informed their 
friends, families and business associates, that they expected to live 
in Dallas after the marriage. Gooding, however, told his employers 
at the Bureau of Mines in Washington that he desired to continue his 
employment in that city, until such time as he could find some other 
suitable work in Dallas. From early November 1950 through most of 
March 1951, he distributed applications for employment to various 

organizations and individuals in Dallas, and he also advertised in 
two national magazines for employment in that city. But he found no 
such employment; and, in about March 1951, he decided to give up the 
idea of leaving his Washington employment. 

Also prior to marrying Frances Lee, Gooding arranged to dispose 


of the furniture in an apartment which he then occupied in Alexandria, 


Virginia; and, on about December 5, 1950, he gave up the apartment 
and shipped certain personal belongings, other than seasonal clothing 


a 
Veit B acca! Steaua) inn oF “Ci EC enneat eV ee A cantina 


=p: 
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and an automobile, to his wife's apartment in Dallas. Thereafter, for 
about a month, he lived in or about Washington, D. Ce; either with 
friends or in a rooming house. But, on January 5, 1951, he rented 
another furnished apartment in Alexandria, Virginia, which he con- 
tinued to occupy until May 1, 1951; and thereafter, ahd throughout 
the taxable year here involved, he resided in other savant in 
Alexandria, which were furnished by him. On tinemaitian Tbs 1950, 
Gooding made arrangements to change a checking account which he had 
with a Washington, D. C. bank, into a joint account wd:th Frances 
Lee; and she made a $5,000 deposit in that account. hy February 
1951, he purchased a new automobile in Alexandria, Virginia. He 
at no time had any interest in any real property located in Texas; 
nor did he ever carry on any business activities in that state. 

On April 19, 1951, Frances Lee filed suit for divorce from 
Gooding in the District Court of Dallas County, and the divorce was 
granted on June 20, 1951. In this proceeding, Gooding waived ser- 
vice of citation upon him and filed his appearance; but otherwise, 
he did not appear or answer. Subsequently, during the year 1951, 
Gooding married his present wife Marcella M. Gooding, ‘the co- 
petitioner herein. 

Under date of June 15, 1951, which was 5 days prior to the 
divorce, Gooding and Frances Lee executed, in Washington and 
Dallas, respectively, a written agreement pertaining to their prop- 
erty rights; and this was thereafter mentioned and approved in the 
divorce decree. The agreement recited that Frances Lee was a resi- 


dent and "bona fide inhabitant of the State of Texas"; but it made 


no reference to the residence of Gooding. It also contained the 
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following provisions respecting "community property" and 1951 Federal 


income taxes: 


7. It is agreed that the community property of the 
plaintiff and defendant, which has been accumulated since 
the date of their said marriage, consists only of the 
salary earned by the defendant during the period from 
November 23, 1950, the date of their marriage, through 
the entry of the divorce decree in the said suit now 
pending between the parties hereto, by virtue of his 
employment by The United States of America, and of the 
salary earned by the plaintiff (Frances Lee) during the 
aforesaid period, together with the rents and revenues 
from her separate estate during such period. It is 
agreed between the parties hereto that such community 
earnings have been retained in the form of cash, save to 
the extent that such earnings have been expended in the 
discharge of community debts, that such cash has been 
divided between the parties hereto in equal parts and 
that one such part has been set apart and delivered to 
and is now held and retained by each of the parties 
hereto. 


% & % % % 


ll. It is further understood and agreed that 
each of the parties hereto shall file separate income 
tax returns for the year 1951, covering his separate 
income and one-half of the comminity income, and shall 
pay the tax so shown to be due provided, however, that 


plaintiff (Frances Lee) ma reimburs 
the ference 3 e tax liability as 
f etermined upon his separate return, and (ii) 


the tax liability which would have accrued to defendant 
had his income throughout the year consisted of the 
whole of his salary and the whole of the rents and 
revenue of his separate estate, neither diminished by 
the commnity interest of the plaintiff therein, nor 
increased by the defendant's commnity interest in the 
salary of the plaintiff and in the rents and revenues 
of plaintiff's separate estate. 


On about March 15, 1951, which was shortly prior to their 
separation, Gooding and Frances Lee filed a joint declaration of 
estimated income tax for the year 1951. On this declaration, the 
estimated tax was shown to be $11,052.40; a credit was taken for 
estimated withholdings of $1,052.40; and $2,500 of the estimated 
balance of tax was paid. Subsequently an additional $5,000 was 
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paid on this declaration; but the evidence does not stiow what portion, 
if any, of the same was paid prior to the divorce. All payments on 
declaration (other than the credit for withholding taxes) were made 
by Frances Lee; and no portion thereof was paid by Godding. 

Subsequent to the divorce and under date of Tanaiey 15, 1952, a 
purported amended joint declaration of estimated tax for 1951 was 
filed in the names of Gooding and Frances Lee. Goodingt s signature 
thereon was not his own; it was written by Frances lad without his 
knowledge or authorization. Gooding did not know that! such declara- 
tion was being filed. On this amended declaration, the amount of 
the estimated tax for 1951 was increased to $43,800; the amount of 
the estimated withholding was changed to $1,300; and, after credit 
for the $7,500 paid on the original declaration, the balance due was 
shown to be $35,000. All of this latter amount was paid by Frances 
Lee; and no nanan thereof was paid by Gooding. : 

On February 29, 1952, Gooding and his present wife Marcella 
filed a joint income tax return for the year 195l, on which they 
showed their home address to be Arlington, Virginia. ts this return, 
the only income reported was Gooding's salary from his Washington, D.C. 
employment with the Bureau of Mines, in the amount of $7,347.705 and 
other salary received by Marcella in the amount of $2,953.33 (making 
a total of $10,301.03). The parties computed the tax on such income 
to be $1,600.24; claimed credit of $1,754.28 for withholdings from 
their salaries; and claimed an overpayment of tax in the amount of 


$154.04. No credit was taken for any portion of the amounts which 


Frances Lee had paid on the two above-mentioned declarations of 


estimated income tax. 
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In March 1952, after Gooding and his present wife had filed their 


said joint income tax return for 1951, Frances Lee telephoned Gooding 


from Dallas, Texas; stated that there was community income to be reported 
by thems and asked him to cooperate with her in filing returns which 
would include the same. Thereupon, Gooding sent Frances Lee's accountants 
a statement of the amount of salary which he had received from his employ- 
ment in Washington, and of the amount of tax which had been withheld with 
respect to such salary. The accountants then prepared and sent to 
_ Gooding, a proposed separate individual income tax return to be filed by 
him for the year 1951, on which there were shown certain amounts of pur- 
ported community property income, and on which it was indicated that 
Gooding should claim a credit of $14,369.45, representing part of the 
$42,500 which Frances Lee had paid on the above-mentioned declarations 
of estimated income tax. Gooding, in dealing with the accountants, did . 
not inform them that he had remarried; nor did he inform them that he 
and his present wife had already filed a joint income tax return for 
the year 1951. 

Gooding did not use the proposed individual income tax return 
which the accountants sent him; but, rather, he and his present wife, 
Marcella, prepared and filed under date of March 15, 1952, an amended 
joint return of their 1951 incomes. In such amended joint return, they 
included Marcella's salary; excluded one-half of Gooding's Bureau of 
Mines salary for the period of January 1 to June 20, 1951, with an 
explanation that such salary was community income of which one-half was 
attributable to Frances Lee; and also included income of $38,503.24, 
which was described to be Gooding's share of community income received 
by Frances Lee, consisting of partnership income, dividends and interest, 
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less a substantial loss in respect of Texas ranch property. Also, on 
such amended joint return, Gooding and his present wife claimed a 
credit for taxes paid in the amount of $16,123.73, eonkinidinn of 
$1,754.28 withheld from the salaries of Gooding and Marcella, plus 


$1,369.45 of the $42,500 paid by Frances Lee on account of the above- 


mentioned declarations of estimated tax. Based on such items, Gooding 
and his present wife claimed on such amended joint return, an _over— 
ent of tax in the amount ° Subsequently, in ~ 


pleadings herein, they alleged that portions of community income 


reported by them should be EGiminateaz na, after applying the same 


amount of credit for taxes paid, they claimed an overpayment of their 


The evidence does not disclose the amounts or sources of the 
1951 income of Frances Lee; nor does it include a copy of her 1951 
income tax return, or show whether the amounts which she paid on the 
above-mentioned declarations were in excess of her sepirate income tax 
liability for said year. 

The respondent, in his notice of deficiency, made only one 
adjustment to the income reported by the petitioners on their amended 
joint return for the year 1951; this was to restore the portion of 
Gooding's Washington, D. C. salary, which had been excluded. By reason 
of such adjustment, respondent determined the deficiency of $883.60 
which is here involved. | 

Gooding did not, at any time here involved, change his domicile 


from the State of Virginia to the State of Texas; nor did he and 
——-t=“‘ CCC 


12 rital commun y s = = Sta None 


of the salary which Gooding received in 1951 from his employment in 
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Washington, D. C. was subject to the commhity property law of the State 
of Texas. 
OPINION. 
I. 

The controlling factor, in determining whether, pursuant to the 
community property law of the State of Texas, Gooding and his former 
wife Frances Lee are entitled to divide their incomes for the period of 
January 1 to June 20, 1951, is whether they were during such period 
members of a Texas "marital community." The answer to this depends, in 


turn, upon whether Gooding changed his domicile from the State of 


Virginia to the State of Texas, either upon or following his marriage to 


Frances Lee; for, except in extraordinary circumstances that re 
present, it is neces e husband ommini- 


ty property state, in order to have a marital community therein. Payne 


ve Commissioner, 141 F. 2d 398, (C. A. 5), affirming a Memorandum Opinion 
of this Court. See also Herbert Marshall, 41 B. T. A. 1064. 

In the Payne case, supra, Circuit Judge Waller set forth, ina 
specially concurring opinion in which the other two members of the Court 
concurred also, the following principles pertaining to the community 
property law of Texas, which are here pertinent: 


Marital community is like, or in the nature of, a 
partnership between husband and wife, but it is not in 
Texas a matter of agreement and is brought about by 
operation of law. * * * The laws of Texas, having no 
extra-territorial effect, could not give the wife one- 
half of her husband's earnings in Ohio (the domicile of 
the husband there involved.) 


There is a rule of law that the domicile of the 
husband is the domicile of the wife and this law obtains 
in Texas. The circumstances mst be out-of the ordinary 
before the law will declare that the domicile of the wife 
is the domicile of the husband. The wife, therefore, is 
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usually obliged to take the domicile of her husband. 
161 * * * The marital domicile is not susceptible of | 
division. Rights that inhere in the marital relation- 
ship stem from the law of the marital domicile. * % 
The theory of the law of the marital — 

seems to demand a refusal to give any legal effect to 

a voluntary separation of those who are bound by 

most solemn obligations to live together. 

In the instant case, our analysis of all the ee impels us 
to conclude that Gooding did not at any time, either - or after his 
marriage to Frances Lee, change his domicile from the State of Virginia 
to the State of Texas, so as to establish a marital Jedeeiiie within 
the latter state. Gooding concedes that, at the time of his marriage 
to Frances Lee in November 1950, he was domiciled in Virginia; and 
there is no dispute that he was domiciled there also after their 
divorce on June 20, 1951. From the marriage until the! escarabion of 
the parties in March 1951, Gooding was in Texas for only a total of 
Ll days; and less than half of this time, or not more than 3 weeks, 
was in the year 1951 which is here involved. Also, he has been 
employed in Washington, D. C. continuously from 1947 to the present 
time. : 

It is true that, prior to his marriage to Frances Lee and for 
a short period thereafter, he did expect to move to Dallas, Texas; 
but, as he told his employer, he did not wish to terminate his 
Washington, D. C. employment until such time as he might succeed in 
finding a position in the Dallas area. However, he found no such 

162 position; and, after distributing a number of job applications, he 
finally gave up the idea of leaving his work in Washington. All 
visits to his wife in Dallas were made on “annual leave," taken from 


such continued Washington employment. | 








2k, 

On January 5, 1951, Gooding rented a new apartment in Alexandria, 
Virginia. In February 1951, he there purchased a new automobile. On 
May 1, 1951, he rented still another apartment in Alexandria, and 
acquired furnishings therefor. He, at no time, established a family 
home in Texas; and he, at no time, accepted any employment or carried 
on any business activities in that state. 

As was said in Sivalls v. United States, 205 F. 2d AW, (C. A. 5), 
certiorari denied 346 U. S. 898: 

[ The essentials of a domicile of choice are the concurrence 


| of actual, physical ce at the new locality and the 
| intention - it is also essential that the 
| intention to establish a domicile of choice relate to the 


| 


' present and not to the future. * * * 


We hold that Gooding has failed to carry his burden of establish- 


ing that he and Frances Lee had a marital domicile in Texas during the 

period of January 1 to June 20, 1951. We further hold that his gross 

income for the year 1951, which he reported on the joint return with 

his present wife, should be recomputed, so as to include therein all 

the salary of his 1951 employment in Washington, D. C., and so as to 

exclude therefrom any portion of the income which Frances Lee derived 
It. 

The second question presented is whether Gooding and his present 
wife Marcella are entitled to claim on their joint 1951 return, as a 
credit for taxes paid, $14,369.45 of the $42,500 which Frances Lee paid 
in respect of the original declaration of estimated income tax, and the 
purported amended declaration of estimated income tax, for the year 


1951. We hold that this question should be answered in the negative. 
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After the petitioners had filed their joint income tax return for 
the year 1951, Frances Lee telephoned Gooding and sinsested that he and 
she should divide between them and report for income tax purposes, as 
Texas community income, certain of their respective incomes for the 
period of January 1 to June 20, 1951. And, gharsateer, the accountants 
for Frances Lee prepared and sent to Gooding, a incall separate 
income tax return to be filed by him, on which certain community income 
was included, and an offsetting credit of $14,369.45 for estimated 
taxes paid, was shown. This purported return reflected the terms of 
the marital settlement made between Gooding and Peatices Lee immedi- 
ately prior to their divorce, to the effect that the sarties would 
file separate returns for the year 1951, that each of ‘them would 
report certain commnity income, and that Frances Lee would "reimburse™ 
Gooding for the amount of any additional tax which might result from 
the inclusion of such community income. Actually, such agreement was 
ineffectual; for, as we have hereinbefore pointed out, a marital com 


munity in Texas may not be created by agreement of the parties, but 





is created only by operation of law. Payne ve Commissioner, supra. 
Gooding did not inform Frances Lee's accountants, at the time 

when they suggested the amount of such credit, that he had remarried; 
nor did he inform them that he and his present wife had already filed 
@ joint return of their incomes. Also, he did not use the proposed 
separate return which the accountants had sent hin. Rather, he in- 
cluded the community income in an amended joint income tax return 
with his present wife; and then, by using the credit of approximately 
$14,000 which the accountants had suggested for use ona separate 
return, he and his present wife purported to establish an overpayment 

| 

| 

| 
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of $3,643.07. Subsequently, in their pleadings in this Court, Gooding 
and his present wife have sought to apply the same credit against re- 
duced amounts of community income, and thereby establish an overpayment 
of approximately $15,800, which they allege is refundable to them. 

We find no merit, whatever, in the petitioners’ claim to such 
credit. The amount of this claimed credit is greater than the aggregate 
gross incomes of both Gooding and his present wife; and it also exceeds 
the total tax due in respect of their aggregate separate incomes, which 
was more than satisfied by the withholdings. Moreover, there is no 
evidence that the $7,500 which Frances Lee paid on the original declara- 
tion of estimated tax filed by her and Gooding is greater than their 
aggregate tax liabilities, so as to produce any overpayment; and it is 
obvious that such is not the case, for Frances Lee found it necessary 
to pay the still further amount of $35,000 on an amended estimate. 
Also, Gooding was not a party to such amended estimate; for he and 
Frances Lee were divorced at the time when it was filed, he did not 
sign it, and he had no knowledge that it was being filed. 

Gooding*s attempt to take credit for taxes paid by Frances lee, 
when there is no need for "reimbursement" of any additional tax 
liability arising from the inclusion of her income, violates the 
agreement of the parties. Also, since the parties were not married 


at the end of the year 1951, provisions for a division between husband 


“Beh 
and wife of amounts which they have paid on a joint declaration of their 
a er MD, eee 


estimated income tax liabilities, are not here applicable. 

CY 
Moreover, since Gooding and his present wife did not pay any of 

- the $14,000 for which they claim credit, such amount can not represent 


- an overpayment by then. 
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We hold that, in recomputing the joint income tax liability of 


the petitioners, no credit should be allowed for any portion of the 


$42,500 which Frances Lee paid on the above-mentioned declarations. 


| 
of estimated tax. | 


Decision will be entered 


under Rule 50. 


(Filed Jan 22, 1957) 

For good cause shown, it is ! 

ORDERED: That the Opinion filed December 31, 1956 
(27 T. C. No. 71) in the above entitled proceeding aan it is 
hereby corrected by striking on page 12, line 10, the words 
"affirming a Memorandum Opinion of this Court.” and substituting 
therefor the words “affirming 1 T. C. 360." | 

/s/ ALLIN H. PIERCE 
Judge 


DECISION 


(Filed Feb 25, 1957) : 

Pursuant to the determination of this Court as set forth in 
its Findings of Fact and Opinion filed December 31, 1956, peti- 
tioners herein filed a recomputation of tax on January 29, 19ST « 
and the respondent filed a recomputation of tax on Pcie 20, 
1957. A hearing on such recomputations was had ee 20, 1957. 


After due consideration, it is 





neal — 
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moe 


ARDERED AND DECIDED: That there is an overpayment in income tax 
—_——eee 


ay 
nd 


ter the year 1951 in the amount of $308.00, which amount was paid after 
f —" 


the mailing of the notice of deficiency. 


/s/ ALLIN H. PIERCE 
Judge 


andl 


ene 
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PROCEEDINGS 


(Filed Dec 5, 1955) | 
THE COURT: The Clerk will call the next case. 


THE CLERK: Docket No. 54671, Richard Me Gooding and 
Marcella M. Gooding. ) 

State your eas for the record, Please. 

MR. MORTON: Marion B. Morton for resporident. 

MR. GOODING: Richard M. Gooding for the petitioner. 

THE COURT: Mr. Gooding, would you care to make a statement? 

MR. GOODING: May it please the Court, this case involves a 
question of domicile, a question of community property income versus 
separate property income, and a question of overpayment of income tax 
by petitioners. The deficiency proposed by veaponient is for income 
taxes for the calendar year 1951. The points of issue raised by 
petitioners also involved income taxes for the year 1951 and an over- 
payment of income taxes for the year of 1951. The deficiency propesed 
by peunonied is $683.60. The amount of tax in issue is $12,965.16. 
Petitioners claim an overpayment of taxes in the amcunt of $15,724.63. 
The petitioners are husband and wife and residents ia Arlington, 
Virginia. They were married and living together in Arlington, Virginia 
on December 31, 1951. : 

Richard M. Gooding is a petroleum chemist, employed by the 
Bureau of Mines, U. S. Department of Interior, Washington, D. C. He 
has been so employed since January of 1947 in Washington, D. C. 

Petitioners claim that respondent. erred in finding that the 
entire salary of Richard M. Gooding for 1951 was inoludable in petitioner's 


amended return. Petitioners claim that Richard M, Gooding was domiciled 


in Dallas, Texas on November 23, 1950 to June 20, 1951, and that. only 
. @ l . 
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one-half of Richard M. Gooding*s salary from January 1, 1951 to June 20, 
1951 is includable in petitioner's amended return. Since Texas is a 
community property state, the salaries of a spouse in Texas is community 
property. 

Petitioners claim that respondent erred in including 
petitioners? amended return in amount of $34,176.39, erroneously 
included in petitioners? amended return as one-half of the community 
property income of Richard M. Gooding and Frances R. Lee Gooding from 
distributive share of Frances R. Lee Gooding in Parkdale Heights Realty 
Company, Dallas, Texas, a Texas partnership. Petitioners claim that 
all of the distributive share of Frances R. Lee Gooding from Parkdale 
Realty Company was her separate property, was not community property, 
and therefore no part of such distributive share is includable in 
petitioners? amended return. 

Petitioners further claim that if the respondent did not 
err in including a part of the distributive share of Frances R. Lee 
Gooding from Parkdale Heights Realty Company in petitioners' amended 
return, respondent erred in including more than a pro rated share of _ 
such partnership income for the period November 23, 1950 to January 31, 
1951. . 

Petitioners claim that no community property existed 
between Richard M. Gooding and Frances R. Lee Gooding before their 
marriage on November 23, 1950 and only one-half of that part of the 
distributive share of Frances R. Lee Gooding for the period November 
235 1950 to January 31, 1951 could be includable in petitioners? 
amended return for 1951, since the fiscal year of Parkdale Heights 


Realty Company ended on January 31, 1951. 


—“~y— 
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Petitioners claim that respondent erred in including in 
petitioners? amended return amounts of $137.50 and $15.62 erroneously 
included in petitioners? amended return as one-half of the community 
property income of Richard M. Gooding and Frances R. Lee Gooding in 
the form of dividends and interest on stocks and bonds that were the 
separate property of Frances R. Lee Gooding. Petitioners claim that 
such income of Frances ®, Lee Gooding from stocks me bonds owned by 
her was her separate. property, was not community property, and there- 
fore no part of such income ‘in includable in petitioners? amended 
returne | 

Petitioners further claim total tax prepayment credit in 
the amount of 316,123.73. This includes $1,331.15 withheld from the 
salary of Richard M. Gooding, $423.13 withheld from ‘be salary of 
Marcella Gooding, and $14,369.45 as the allocated part of $42,500 
paid in connection with declarations of estimated tax for 1951 filed 
with the then Collector of Internal Revenue at Dallas, Texas in the 
names of Richard M. Gooding and Frances R. Lee Gooding. This 
ml 5369.45 was claimed on petitioners? amended return. 

That is my opening statement, Your a 

MR. MORTON; If the Court please, the sbububary notice in 
this case determined deficiency in petitioners* income tax for 1951 
in the amount of $883.60. The basis for Shite adzostuent was to return 
to Mr. Gooding?s salary income that which he has attributed to his 
wife as conmunity income during that part of 1951 that they were 
married. The reason for this adjustment is that it was determined 
that petitioner, Mr. Gooding, was a domiciliary of the State of 
Virginia, a cieiecnaee | property state, rather than a fondot tian: 


of Texas, a Aommauniee property state. 
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Petitioner put this judgment from the statutory notice 
into issue by alleging the Texas domicile, and in the alternative, 
petitioners have claimed that if the respondent is sustained then 
the determination is set up in the statutory notice that he is 
entitled to an overpayment resulting from having improperly reported 
one-half of his former wife*s income from partnership and from 
dividends and interest. 


As Mr. Gooding has just indicated, basically there are 





three issues in this case. First, whether or not Mr. Gooding was 


174: domiciled in Virginia. It is the respondent's contention that he 





was domiciled in Virginia. The issue is one involving conflict of 
laws. If it is found he was domiciled in Virginia, tien he is not 
able to allocate one-half of his salary income to his former wife 
on a community-property basis. Respondent, in this connection, 
contends that notwithstanding the possible intention on the part of 
Mr. Gooding to move to Texas, he never gave effect to his intention 
by actually becoming a resident of exes. He remained a domiciliary 
of Virginia, and was not entitled to split his salary income as a 
resident of Virginia. | 

Tne second issue is whether or not Mr. Gooding is taxable 
on one-half of the income of his former wife who is admittedly a 
resident of Texas. This income accrued to Frances tes Gooding, 
Mr. Gooding*s former wife who is a resident of Texas; it is commnity 
income and one-half of it is allocable to Mr. Gooding, which he 


properly recorded on his amended return and this income was reported 


Tiel” Shee 


further in agreement between Mr. Gooding and his former wife, which 
was made a part of the divorce decree which divorced Mr. Gooding and 
the. former Mrs. Gooding. 
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The third issue is whether or not the petitioner — 

THE COURT: I didn't quite get that — the terms of the 
divorce decree. | 

Mr. MORTON: The divorce decree, Your Honor, made an 
agreement entered into by Mr. and Mrs. Gooding whichivas a property 
agreement, and incorporated that agreement in the divorce decree. 

The third issue is whether or not the petitioners are 
entitled to any overpayment in this case. It is del geanondantts 
contention that the petitioners are not entitled to any refund of 
overpayment, for they have not overpaid their tax. The prepayments 
that Mr. Gooding has mentioned were all paid by his former wife, | 
Mrs. Frances Lee “ooding, and none of them were paid|by Mr. Gooding. 
The facts in this case have largely been stipulated ini I would 
like to at this time submit then. , 

THE COURT: Is there anything further before we proceed 


to take the evidence? 


MR. GOODING: No, Your Honor, I think not. I think my 


statement clearly made the point of the prepayments made in con- 
nection with these related income tax cases were made in the canes 
of Frances Re Lee Gooding and Richard M. Gooding. The allocation 
diéo T hows Be chow was dn peniect agreenent betweas sient UL. 
Gooding and the petitioners’ amended setume, acl the return filed 
by Frances Re Lee for 1950 : 

THE COURT: Very well, we will proceed to take the 
evidence, and the first thing to present is the stipdiation: it 


is in agreement with both parties? 
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MRe MORTON: Yes. 

(The Clerk handed the stipulation to the Court.) 

THE COURT: This does propose to cover all the facts. Do 
you have some other evidence besides? 

MR. GOODING: That covers practically all of it, Your 
Honor. Itll only add a little bit to that. 

THE COURT: The stipulation appears to be in order. It 
will be received and made a part of the record. 

(The stipulation referred to was 


received in evidence.) 


THE COURT: If you have other evidence you may present it 


at this time. 

MR. GOODING: May it please the Court, I will put myself 
on the stand. 
Whereupon 

RICHARD M. GOODING 

a petitioner in the instant proceedings, took the stand on his own 
behalf, and having been first duly sworn, testified as follows: 

MR. GOODING: I reside at 3722 Columbia Pike, Arlington, 
Virginia. The facts concerning petitioners’ residence have been 
stipulated. And concerning mine, in the stipulation of facts the 
' petitioner Richard M. Gooding has been found to have been domiciled 
in Alexandria, Virginia on November 23, 1950. Prior to that time 
I was domiciled in Alexandria, Virginia for about eight months, and 
prior to that from October *43 to the time I moved to Alexandria, 


Virginia in 1950 I was domiciled in Fairfax County just south of 
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Alexandria, Virginia, from October 1948 to Novenber 23, 1950. I 
owned my own furniture and furnishings and eecupiad weartnents 
during that time that were rented unfurnished. : 

On November 23, 1950 I owned no real property. = 
acquired no real property from November 23, *50, to June 2), 1951. 
I owmed no real property on June 20, 1951. : 

Prior to my marriage to Frances R. Lee of; Dallas, Texas 
on November 23, 1950, Frances R. Lee and myself Snfoluad our friends, 
our family, our business associates that we would live after the 
marriage in Dallas, Texas. My employers were informed of that 
intent prior to November 23, 1950 and I informed my Lmiborens that 
I would give up my job here in Washington with the Bureau of Mines 
at any time they wished me to do sos I also further said that I 
would find it a great convenience to continue my present job in 
Washington until I could find a suitable job in Dallas, Texas. 

From early in November 1950 up through ees of March 
*51 I distributed job applications to various organizations and 
people in Dallas who might have suitable job openings that would 
fit my qualifications. I advertised in two exitional nazentnse for 
@ job only in Dallas, Texas as a petroleum chemist, = did not 
decide to do other than acquire a job in Dallas, Texas until the 
latter part of March 1951 when my then wife, Frances Lee Gooding, 
and I agreed to separate. : 

After we had agreed to separate, I returned to Washington 
and asked my employers to continue my employment here in Washington. 
On or about May 1, *51, I purchased other furniture = furnishings 


and moved into an apartment in Arlington, Virginia. Later, in 1951, 
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after the divorce from Frances R. Lee, on June 20, 1951 I married 
my present wife, Marcella Gooding, and we have lived continuously 
in Arlington since that time. - 

Before my marriage on November 23, 1950 I had made 
arrangements to dispose of my furniture in Alexandria, Virginia, 
by selling it and giving away part of it. And on December 5, 1950 
I disposed of all of it I wished to dispose of. I sent the remain- 
ing personal effects that I owned, other than my seasonal clothes 
and an automobile, to the apartment of my wife in Dallas, Texas. 
So from December 5, 1950 through March 1951 the only personal 
effects I had in or near Washington were my seasonal clothes and 
an automobile. 

After December 5, I made a number of trips to Dallas, 
Texas anc spent en appreciable amount of time there with my wife, 
and while I was in and near Washington, D. C. at my job I lived 


in rooming houses and an apartment; and after January 5, *5l in 


a rented furnished apartment in Alexandria, Virginia. 


On November 23, 1950 Frances R. Lee Gooding owned 

separate property in her own name, including both real and personal 

property. The property settlement agreement sets forth that she 

acquired other separate real property during the period of marriage. 
' And during the period of marriage Frances R. Lee Gooding had one or 

more bank accounts in Dallas, Texas, including a checking account 

at the First National Bank, Dallas, Texas. I had a personal checking 

account in Washington, D. C. at the Washington Loan and Trust. Company 
| on November 23, *50, and in December 1950 that account was changed 


to a joint account in the name of Richard HM. Gooding or Mrs. Richard 
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M. Gooding. My wife's signature was filed with the bank and that 
account then was subject to withdrawal by the single signatures 
of either Richard M. Gooding or Mrs. Richard M. Gooding from 
December 14, 1950 to June 20, 1951. : 

On November 27, 1950 I appeared with Frances R. Lee 
Gooding in the District Court in Dallas, Texas and there the Judge 
of the District Court granted her petition to become 2 feme sole 
for business and trading purposes under Article 4626 of the Texas 
statutes. That petition was granted as of November 21, 1950. 


As set forth in the stipulation of facts, Frances Re 


Lee Gooding was engaged in various business activities, including 


Parkdale Heights Realty Company, a partnership engaged in the 
development of large tracts of land, their subdivision into 
building lotss~At no time throughout the marriage did I sign any 
business papers jointly with Lee and I had no connection with any 
of her business activities, and participated in none of them in 
— _ 

At all times throughout the marriage I considered 
Frances R. Lee Gooding's income from her partnership activities 
as her separate property. 

On the dissolution of the waensee on June 20, 1951 and 
the signing of the property settlement a on June L54 1951 
I received no money or other cash equivalent or any property of 
value as a part of the community property of myself and Frances R. 
Lee Gooding. 
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In February of 1952 my wife and I filed an income tax 
return for the calendar year 1951 with the Collector of Internal 
Revenue in Richmond showing only the salary income of Richard HM. 


Gooding and the salary income of Marcella Manning Gooding. 


In March 1952 my former wife, Frances Lee Gooding, 


called me by telephone from Dallas and stated that there was 
community property income to be reported, and would I cooperate 

with her in filing proper returns showing that community property. 

I had joined with Frances Lee Gooding in March 1951 in a declaration 
of estimated tax for 1951 showing my approximate salary for the 
year 1951 and showing additional tax of $10,000 that would accrue 

to Richard M. Gooding and Frances R. Lee Gooding from Frances R. 

Lee Gooding's business activities, 910,000. A prepayment of $2500 
was made with that declaration. 

On January 15, 1952 there was filed with the Collector 
of Internal Revenue in Dallas an amended declaration of estimated 
tax by Frances R. Lee in the names ‘of Frances R. Lee and Richard 
M. Gooding Showing estimated tax liability for 1951 of 342,500. 

A prepayment of 335,0CO was made with that declaration, and that 
declaration shows also the prepayment of an additional $5,000 
between March 15, 1951 and January 15, 1952. I was not aware of 

the filing of the amended declaration of estimated tax on January 15, 
1952, and after I had received this call from my former wife in 
March of 1952 I sent to her accountant, who had prepared our 

_ previous joint return for the calendar year 1950 and who had 
prepared her return for several previous years, the amount of my 
salary income for. 1951 and the amount of taxes withheld from my 


salary. I received back from him 2 proposed income tax return in 





be 


my name showing the community property income that appears on 
petitioners' amended return. It was indicated that I should claim 
on my return $14,369.45 on my return from the prepayments of $42,500. 

It was also indicated that Frances R. Lee*s return 
would — | 

YR. MORTON: I object, Your Honor. The best evidence 
of what the petitioner is testifying would be from the document, 
that he received. I request that petitioner present, the document. 

THE COURT: I think that is technically correct. You 
say there were claims made on the return. The returns will show 
what the claims are. That would be the best evidence of what they 
show. In other words, you simply refer to the returns and let them 
speak for themselves on that detail. 2 

MR. GOODING: In discussing this tax case with 
Pepeeeciai Aves of respondent, I was informed by — 

MR. MORTON: I object, Your Honor. I wish to be as 
indulgent as I can since Mr. ‘Gooding is not an attorney, but I 
feelin order to protect the respondent I mast’ object to the hear- 
say that he is apparently leading into at this time. 

THS COURT: Mr. Gooding, in view of protecting the records 
we have what we call the best evidence rule where, if someone gives 
an opinion and the nature depends on records in dispute, the party 
has to produce them. I think that is the nature of the Government’*s 
action here. I think it would be proper to advise Mir. Gooding that 
he could say that he got some kind of a report or rtomeniation, 
but he might perceive it would not be evidence of what the fellow 


did, but it could be; he being the taxpayer, he could say he received. 
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some sort of advisement. That would not prove what the fellow said but 
it is, I think, proper to let one who has received some kind of pro- 
fessional information show that he has gotten some type of advice. 
I would let him go that far. 
MR. GOODING; Your Honor, I am willing to give up on 
’ 

THE COURT: All right. You understand that since you 
don't have an attorney in presenting your case that you must take 
the responsibility. I caittt coach you or tell you what to go into. 
And if it turns out you don't have all you're supposed to have in, 

I cannot help youe We have to decide the case on the record pre- 
sented. So you present it as you think you should do it and we 
will try to interpret it as fairly as we can. 


Re GOODING: At the time of the marriage on November 


23, *50 to Frances 2. Lee, I stayed with Frances R. Lee Gooding ia 


her apartment furnished with her own furniture and furnishings in 
which she had lived at least six months prior to November 23, 1950, 
on the night of Noveuber 23, 1950 and for more than a week there- 
after. On December 14, 1950 it has been stipulated that $5,000 was 
deposited in the joint account of Richard M. or Mrs. Richard M. 
Gooding in the Washington Loan and Trust Company and the amount of 
| 35,000 received oy Richard M. Gooding from Frances R. Lee Gooding 
in the form of a check signed by her on the First National Bank of 
Dallas, Texas. 

In Feoruary of 1951 Richard M. Gooding purchased a 1951 
Oldsmobile autcmobile in Alexandria, Virginia and paid for it by 


check on the joint account of Richard M. Gooding and lirs. Richard M. 
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Gooding at the washington Loan and Trust Company. About June of 
1951 that automobile was returned to Frances R. Lee Cooding through 
the ageacy of one of her friends who drove from Washington to Dallas, 
Texase | 
That is all of my testimony. 
THE COURT: You may cross examine. : 
CROSS EXAINATION BY MR. MORTON: 
Q Mre Gooding, I believe you say that it vies somet ine 
in March that you received aa from your former wifets accountants 
concerning allocation of any credits to you. Is that correct? 
Sometime in March of 1952? | | 
A In March of 1952 I received a telephone call from my 
formner wife asking me to file — 
Q In March of 1952? 
Yes. | 


And you had filed your original 1951 return in February 


As of February 29, 1952. | 

At the time you were contacted by Mrs. Gooding*s 
accountants, you did not inform them that you had pananiited, did 
you? | | 


| 
A That is correct. 


Q Or that you had already filed a return, a joint return, 


with your wife? | 
A ‘That is correct, I did not inform them that I had filed 


| 
! 


2 joint return with my then wife. 
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Q You state that they prepared a return for youe This 
return was prepared upon the basis of a separate single return 
presumably to be filed by you alone. Isn't that correct? 
A That is correct. I will be glad to offer it in 
evidence if you wish. 
MR. MORTON: No further questions, Your Honor. 
THE COURT: Do you wish to supplement your testimony 
in the nature of supplementary or rebuttal testimony? 
MR. GOODING: No.» 
THE COURT: Very'well. You are excused, Mr. Gooding. 
Is there other testimony to be issued, or other 
evidence of either testimony or exhibits to be offered by you, 
Mr. Gooding? 
MR. GOODING: No, sir. 
THE COURT: That concludes your case? 
MR. GOODING: Yes. 
THE COURT: Has the Government any evidence? 
MR. MORTON: Respondent has no evidence to present, 


Your Honor. 


43 : 
THE TAX COURT OF THE UNITED STATES 


RICHARD M. GOODING and . ) | 
MARCELLA M. GOODING, 


Petitioners, i 
Ve Docket. No. 54.671 
COMMISSIONER OF INTERNAL REVENUE, ! 
Respondent. 


(Filed Nov 28, 1955) 
STIPULATION OF FACTS 


| 

It is hereby stipulated that the following tacts may be received in 
evidence in this proceeding without further proof, pindect only the the 
right of either party to object to the irrelevancy or immateriality thereof, 
and reserving to each party the right to offer any additional evidence 


not inconsistent herewitn: 
| 


1. The petitioners are individuals, husband and wife, and reside 
at 3722 Columbia Pike, Arlington 4, Virginia. Petitioners filed their 
original joint income tax return for 1951 on February 29 1952; with the 
then Collector of Internal Se asue for the district of Virginia. Attached 
hereto as Exhibit 1~A is a true photostatic copy of petitioners?- original 
1951 joint income tax return. Petitioners filed an amended joint income 
tax return for 1951 on March 15, 1952. Attached hereto as Exhibit 2-B is 
a true photostatic copy of petitioners? amended 1951 joint income tax return. 
2. Petitioner Richard M. Gooding is a petroleum chemist and during 
the period involved was employed by the Bureau of Mines, Department of the 
Interior, in Washington, D. C. Petitioner, Richard M. Gooding, was a 
resident of Alexandria, Virginia. On November 23, 1950, Mr. Gooding married 
Frances R. Lee of Dallas, Texas, the marriage pean being celebrated 


| 
in Dallas County, Texas. 
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3. Following his marriage to Miss Lee, petitioner Richard M. Gooding 
continued his employment with the Bureau of Mines in Washington, De Coy 
this employment continuing without interruption until the present time. 
Mr. Gooding made several trips to Dallas to see his wife, each trip being 
made while he was on annual leave from his employment with the Government. 
Mr. Gooding spent approximately 41 days in Dallas during the period 
November 23, 1950, to March 31, 1951, the greater portion of these days 
having been spent in Dallas during the latter part of 1950. Except for 
brief visits with Mr. Gooding in Alexandria, Virginia, Mrs. Frances Lee 
Gooding resided in Dallas throughout the period involved and was a resident 
of Texas for several years prior thereto. On or about December 5, 1950, 
petitioner Richard M. Gooding gave up an apartment which he had in Alexandria, 
Virginia, disposed of his furniture and household goods, and shipped two 
barrels of personal belongings to his wife's apartment in Dallas. During 
the period December 5, 1950, to January 5, 1951, Mr. Gooding maintained. 
quarters in Washington, D. C., either in a friend's apartment or ina 
rooming house. On January 5, 1951, Mr. Gooding rented a furnished apart- 


ment in Alexandria, Virginia, which apartment was maintained by him until 


May 1, 1951. From May 1, 1951, throughout the year 1951 Mr. Gooding re- 


sided in apartments in Arlington, Virginia, which were furnished by hin. 

4. On March 31, 1951, petitioner Richard M. Gooding and his then 
wife, Frances Lee Gooding, decided to separate and dissolve their marriage. 
On April 19, 1951, Frances Lee Gooding filed a suit for divorce in the 
Fourteenth District Court of Dallas County, Texas. The divorce was granted 
by a decree dated June 20, 1951. Attached hereto as Exhibit 3-C is a true 


 photostatic copy of the decree of divorce entered by the Court. 
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Subsequent to June 20, 1951 and within the year 1951, petitioner Richard M. 


Gooding married petitioner Marcella M. Gooding. 

5e On June 15, 1951, petitioner Richard M. Gooding and his then wife, 
Frances Lee Gooding, entered into a written agreement, a true photostatic 
copy of which is attached hereto as Exhibit 4-D. This agreement was in- 
corporated in the decree of divorce granted on June) 20, 1951. 

6. On March 15, 1951, petitioner Richard M. Gooding and his then 
wife, Frances Lee Gooding, filed a joint destiaradion of estimated income 
tax for the year 1951 with the then Collector of iobarnatl Revenue for the 
second district of Texas. There is attached hereto as Exhibit 5-E a true 
photostatic copy of this return. Of the balance of $10,000 estimated tax 
reported on the return, Frances Lee Gooding paid 57,500, and petitioner 
Richard M. Gooding paid nothing. : 

7. On January 15, 1952, Frances Lee Cooding filed @ purported 
amended declaration of estimated income tex return for herself and petitioner 
Richard M. Gooding. A true photostatic copy of this return is attached 
hereto as Exhibit 6-F. Frances Lee Gooding paid $35,000 with this return. 
This return was not signed by petitioner Richard M. Gooding, but rather 
Frances Lee Gooding signed Mr. Gooding'ts name to the return without 
Mr. Seudinets knowledge. : 

8. Parkdale Heights Realty Co., the partnership from which Frances 
Lee Gooding derived the major part of her income during 1951, was engaged 
in the business of purchasing land, platting and subdividing it into 
homesites, paving roads through the area, installing utilities, and 
ultimately selling the improved lots. Hr. Gooding had no interest in 
Parkdale Heights Realty Co., nor did he participate in the operation of the 


company. 
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9. The dividend and interest income reported on petitioners 
Richard M. Gooding and Marcella M. Gooding's 1951 income tax return was 
from stocks and bonds owned by Frances Lee Gooding at the time she and 
Mr. Gooding were married on November 23, 1950. 

10. Prior to petitioner Richard M. Gooding's marriage to Frances 
Lee Gooding, he had a checking account with the Washington Loan and Trust 
Co., Washington, D. C. On.or prior to December 14, 1950, Mr. Gooding and 
his then wife, Frances Lee Gooding, changed Mr. Gooding's separate account 
to a joint checking account. Deposits to this account during the period 
November 23, 1950 to dune 21, 1951, consisted of Mr. Gooding's salary 
income, plus 5,000 given to Mr. Gooding on December 14, 1950 in the form 


of a check drawn on Frances Lee Gooding’s separate bank account with the 


First National Bank at Dallas, Texas. 

ll. Attached hereto as Exhibit 7-G is a true photostatic copy of a 
decree entered on November 27, 1950, by the District Court of Dallas 
County, Texas, declaring Frances Lee Gooding to have the status of a 


feme scle for mercantile and trading purposes. 


[s/ Richard M. Gooding 


Richard M. Gooding 


[sf Marcella M. Gooding 


Marcella M. Gooding 


John Potts Barnes 
Chief Counsel 
Internal Revenue Service 
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Filed Nov 2); 2955) 
| ustenwrorpaamene ¢ ” U.S. INDIVIDUAL INCOME TAX RETURN 


ia! FOR CALENDAR YEAR 1951 
or taxable year beginning .... . 195 ..., and ending = Do not write in these spaces 


Setia VS 8a PR 
No. ¢ ie a Oe. 
= Ristaee AV, Wag Nhiakcgeush). Ge eae An wt 
(PLEASE PRINT. If this 1S a jount return of husband and wife, use frst names of both)  “"akinvSanps 


A St. Seutty 


Total 5 


mae x ae ‘St... 


£ WF. 
Occupation / 


1. List your name. If your wife (or husband) | check below if at the end of | Oss A = ae a 
had .no income, or if this is 2 joint return, | your taxable year you or Ut elther 65 or blind write the figure 2 
the 3 


list also her (or Tee . your wite were— Mt both 65 and hind write the figure 
A Techn. oe hung. wscenceese-----| 65 or over [] Blind OD Number of exemptions for you . 
eur v. 
Ercella VY). ee da d ce eeeeuees -| 6S0rover{] Blind Number of her Cor his) exemptions. 
a ee 


(Your wife’sname: - donot list fexemp ron isclaime: fmanathet return? . 
Name—and address if different from yours 


C. List names of your children Cinclud- Fatwvese. G io Gee Din 6. eee Mee) 
ing stepchildren and Jegally adopted 
children) with 1951 gross incomes of | ---*-**-7*7***70-77-7> 
less than $600 who received more [---------+-ss-ecenessceeneneTereecneneeesneeesennedeeenteserstansceeersnes 
CEPATE CURR-TUA Th GAP CIE Ie MERI TEIN Bcc center cnerrinisnccninnn Soin Gunbinsnadianedionnenuy vginsemmusieeeeiien 
you in 1951. Sce Instructions. ” Enter ‘number of children listed. . 
D. Enter number of exemptions claimed for close relatives listed in sensei i, on page 2 
__E. Enter total number of exemptions claimed in A to D above ......... 00)... eee eee eee w=] 
2. Enter your total wages, salaries, bonuses, commissions, and other compensation reccived in 1951, before pas- 
roll deductions. ‘Persons claiming trav cling or reimbursed expenses, see Instructions. 
ee Where Empioved (City aud Ststz) = —— Tet Wares 
is. Manet _._ |Watuagten D.C.1s.h Laat. ares ‘$7. 3u7| 76. 
Res txteamins’ weg Cetecoee. Man hawstion DC Fe, 95.8. 23 


cnc ten tea gy lett hp NP ct snag nsspioonconenoeninnsvopannnsinannos | 


Forms Here -— —! 


Can 


-<: 


our 


8 -. 


Enter totals. .! $.. 1, 75. 2 Fza $16, 3.6). yxy 
3. If you received dividends, interest, or any other income, give details on page. 2 and | 
enter te C6tal TENE 0 8 vuxewrewas yi s wxhawes xs aa somenews soe ewmesees 14 zeae es 
4. Add income shown in items 2 and 3, and enter the total here $16,3¢/ | €3 
F YOUR INCOME WAS LESS THAN $5,000.—Use the tax table on page 4 unless you itemize deductions. The table allows 
about 10 percent of your income for charitable contributions, interest, taxes, medical expenses, etc! If your deduc- 
tions exceed 10 percent, it will usually be to your advantage to itemize them and compute your tax on page 3. 
IF INCOME WAS $5,000 OR MORE—Computc tax on page 3. Use standard deduction or itemize deductions, whichever 
is to your advantage. 1 | 
5. CA) Enter your tay fre table on page 4, sal line aS Fae 3. sh ae a 
mployment tax from line 31, separate Schedule C.]........-.-.------'--- 
(B) Enter your self-cmploy P SSS. L€ec ay 


6. How much have you paid on your 1951 income tax? ¢ = oe 
Tax A) Bytaxwithheld(initem 2, above). Attach Original Forms W-2 $1,723 #... 25 
due or B) By payments on 1951 Declaration of Essamagten Ean Some 
any overpayment on your 1950 tax nor claimed as a refund) |... . ie | 
refund y I qur tax (item 5) is larger than payments Citem 6), enter Enter coral here > he Ae ze 
gence wi 4 here. This balance must be paid 1 in full with return. 
8. lf ycur payments Sitem 6) are larger than your tax Siem a poner the overpayment — | (3. SY 12 ee, 


. a oF item 8 ou want $ coal 
seeee sEgter amount a (Refunded (Credited an 16" "> eutinated tan) 


< a 
% 
x 
<= 
: 
x 
a. 
| 
1 
! 
’ 


*. Do you owe, 30¢ prior 3 years Fedcral tax for wae oo been pacer (Yes No). Ne Is your wife Cor haedand’ \ 
° sot tar tor 1951]? (Ycs or No) “yes,” write her Cor his) name . 
: nope rea far? 5 ate Mi state latest year 19S¢.. Where filed? Dajeeas, Tex. Baltimene ae be: fe) 
. Toswhich Collcceor’s of ME°UiT vou pay amount claimed in item 6 (RB), above? | are 
: © I declare finder the pemalt%s of perjury that this return (including any accompanyi cheiy is ais statemcnuts) fas 
6 camry se 3 ang roshe best of my knowledge and belicf i is a truce, correct, — mplete perurn. 
"3° ae IGebad ie \ ASC huey 228-5 


2S RMastire of person, ‘other than “taxpaye f, prepa ing this ret in) ne } ? " (S bia ak te of taurayer) af J (Da: e) 


acsencesersosesescns nara weet eter es eeeee es oe ee ee ALE ted Re ee ere 
a : “(Name of nr to oF eng sloyet, a zy) “(Senatate of tas pay Gets or «xbanz af this is 8 joint seturod (Dats) 


bi To assure ¢plit-income bencfits, husband and wife must loclude all their income and, even though only enc bas i income, BOTH MUST SIGN, o—vasue-t 


(Datey 


-_ — f 
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from the original bound volume 
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ITEMIZED DEDUCTIONS—FOR PERSONS NOT USING TAX TABLE ON PAGE 4 OR STANDARD DEDUCTION ON LINE 2 BELOW— 


If Husband and Wife (Not Legally Separated) File Separate Returns and One Iremizes Deductions, the Other Must Also Itemize 
Orsseide Cedustons aed site to whom paid. if more space is needed, attach adciocal sheets, 


Page 3 


Contributions 


_ Allowable Contributions (not in excess of 15 percent of item 4, page 1) 


- eee een eee) (errr 


Interest 


Oe ee 6 ee ae Ses oe ee ee ee eee ee et ee eee SAS ee en TET CT ed 


Losses from 
fire, storm, or 
other casual- 
tv, or theft 
____Total Allowable Losscs (not compensated by insurance or otherwise). . 
Medical Pore ees 
and dental a 
expenses 
(if over 65 sce 
INSETUCEIONS } 
Net Expenses (not compensated by insurance or otherwise) 
Enter 5 percent of item 4, page 1, and subtract from Net Expenses: 
Allowable Medical and Dental Expenses. See Instructions for limitation 
Miscel- 
laneous imcaentons 


(See 


Instructions) 


. Total Miscellancous Deductions 


Total Dedt uctions 


_TAX COMPUTATION FOR CALENDAR YEAR 1951 (For Other Taxable Years Attach Form 1040FY) © 


_ Enter amount shown in item 4, page 1.. This is your Adjusted Gross Income 
If deductions are itemized above, enter total of such deductions. If deductions are not itemized 
and line 1, above, is $5,000 or more: (a) married persons filing separately enter $500, (4) all 
others enter 10 percent of line 1, but not more than $1,000 
Subtract line 2 from line 1. Enter the difference here. This is your Net Income 


Multiply $600 by total number of exemptions claimed in item 1E, page 1. Enter total here .. 


Subtract line 4 from line 3. Enter difference here. (If line 1 includes partially tax-exempt 
interest, see instructions) 


_ If fine § ls not more than $2,000—Enter 20.4 percent of amount on line 5 and disregard lines 7, 8, and 9. 
This is your normal tax and surtax 


_i line 5 is pore than n $2,000 GWawe are a single person or a married person filing separately—Use tax rates on 1 last page 
of iftgré eons t@ fsSise tax on amount on line 5. This is your normal tax and surtax 
°"% 1 line 5.¢ « mopcrtgan $2,009 aac you are filing a a Joint return— 
aay (a) Enter Bcfe onc-haéer the amount of line 5 $.2 180 ISA 


waGesoczores 


° (b>) Use taxtates on last page of instructions to figure tax on amount on line 8(a) . 


< a) Muleffs amount gy Snc 8 (6) by 2. This is your normal tax and surtax. .. 
ru If alernggy ¢ ax < compyt yon is ‘made enter | rer here tax on on back of separate : Schedule D 


” Distgzard tines 18,91, 2adet2, and @fYPon “ine 13 the same figure you entered on fine 6, 7, 8 (c), or 9, unless you used itemized deductions 
° &.¢Encer hercany i oo sat toa forcign country or U. S. possession 

ecoee (attach Form 111®.. 

edge Enter here smsinconteess paid at source on tax-free covenant bond interest . 

Sddeeldd the figures on RES ("and 11 and enter the toral here 


13. Subtract line 12 from line 6, 7,8 (©, or 9. Enter difference here and as item 5 (A), page 1. 
This ts your tax 





36-—-65504-3 
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(Filed Nov 28, 1955) ! 
ween SKM BT 2-B : gles 


~— aie? ys an SE Tak RETURN 7759249 | 


_ FOR CALERDAR’ YEAR 1951 





oie pee a _m_ | oat oe ee 
Nene Richard M. and Marcelle M. Gost: } Pima 
(PLEASE PRINT. Bi Sis a's ou ease of beabesd sad ike, wwe Ec aos od tab) (Cals Song 
Home aporess .. 4892 = 28th Street, So. | “te 
in A ch Micon ccend Id wovnenecnenn—vwnee Hip 7 
é A 
ie Scmet aed aumber oc mural soute) Fe 7 [982 
oo (See) ag ewe 
Brass a é ea on 85 °(ite). pete. cheaist |=» a oF 


7 If your wife (or husband) | epecy tetow © st the ond of 
had no income, or if this is a joint return, | yom tarble year es of 
list also her (or his) name. yer wits wero— 









Your 
a ele eae Ss oo Cooling —_. 65 cc over] Blind [J Number of her (or his) exempes — 


Your 4 (Your wife's name —dooct list if caempcion isclaimed on another seeare 


than one-half of their support from | ——_______ ee ee ae: 

you in 1951. See Inscructions. Ecies wuntber of Glliccn vend eaten 
D. Enter number of exemptions claimed for close relatives listed in Schedale J on page 2 eebieaiatineie 

E. Enter total number of exemptions claimed in A to D above ....... 2... .0ec cece eee ceeccecceeee sy 
2. Enter your total wages, salaries, bonuses, commissions, Stier CORSET —— in 1951, 

voll deductions. Tesoas ming traveling or reimbursed pense : aioe er 








eg 


3 you recived dividend, nares, any ober income B 
enter Ghee total Bere oiccxcces cenesesy caseemesssawas vxsaewers 
4. Add income shown in items 2 and 3, and enter the total here 3 
YOUR INCOME WAS LESS THAN S800-—Use the tax table on page 4 maless jor inomizy ddactions The. table allows 
about 10 percent of your income for charitable contribations, interest, taxes, medical expenses, etc. If your dednc- 
tions exceed 10 percent, it will usually be to your advantage to itemize them and compute your tax on page 3. 
IF INCOME WAS $5,000 OR MORE—Compute tax oa page 3. Use standard deduction or itemize ded whichever 
is to your advantage. 
5. Ch Baws Enter your tax from table on page 4, or from line 13, page 3. $22sh80. 
Entcr your self-employment tax from line 31, separate SchedaleC 
6. How much have you paid on your 1951 income tax? 
Leama try) ey poole Attach Original Forms W-2.| $__2e7oh_ 
oS) By By payments on 1951 Declaration of Estimated Tax Cinclade 
- “ a wr tr Gn) leper tan payments Germ 6), SSeS 
. tax (item 5) is yments (item enter 
; heel S eS balante deeit be pad in WICH SCID. clenciscvieses 
8. If ra <p tax (item 5), enter the here . . 
ed pees ¢ larger than rs AC cy overpayment 


amount of item 8 you want 
23.07 —__— (Credited on 1932 estimated tax) 
Do you owe any prior year Federal tax for which you have been billed? (Yes or No) HO. Is your wife (or husband) 
soiling sscpatsraxinea Soe I533 (YesorNo) HQ. If“ i * write ber (or his) mame 


Hf you have filed a return for a prior year, state latest year OD ena > 
To which Collector’s office did you amount claimed in item 6 Dalles 


I declare under the ge of perjary that this rerarn Gesaing any accompagrying schedules aod besectheaas) statements) has 
examined 


ae 






Se 






by me and to the best of my knowledge and 2 true, complete rerarn. 
Se Sse asia alae eaten le Shark Deeks, Se JS 
(Signarare of person, other than uxpayer, petpering this semua) Ge 77 of esxporer) . 
nace iubendase wuss aaiivinaeclinas aie’ doe chuboweamedinsands eevabewiwn een gas oe Dt ae Sa Ss Ie =the. ii 
(Name of Sem or employer, @ any) wiaeLee $A. cane reappears a a 





Q To csoure aptiviecore SAAC aN NO le Na ERE SO ROR OO IT CN IE OR AN NEON, NE AE Ne ee 20—ennee-4 ~ 


AMER DE ob 
cian aaa 
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* RICHARD M. AND MARCELLA Me GOODING 1951 
ARLINGTGI, VIRGINIA ~ 








239 
Form IekO « 
INCOME 
Salary 
Ue. Se Burem of Mines 
Washington, De Ce = Jane 1, 1951 to . 
June 20, 1951 $ 3,305.56 
Comunity 1/2 to retum of | ; 
Frances Re Lee = Dallas, Texas é 8 vA 
Divorced June 20, 1951 1,652.7 
3 1,052.10 
U. Se Bureau of Mines - June 21, 1951 _ 
Decexber 31, 1951 | 4,0b2.1h 
“Apex Exterminating Company, Washingt@m, D. Ce | » 3 
—+ (Marcella Manning Gooding ) 2953033 $ 8,648.25 oa 
Income from Partnerships ( 1065 ) 
cale Heigh Coe / y 
Dallas, Texas - Jan. 31, 1951 ) $65,352.78 - : 
j . Community 1/2 —— 3176039 . 
/ Uvalde County Ranch 
Dallas, Texas = Feb. 28 1951 ($ 8,919 0h) 
/ Commnity 1/2 | oo eee se 
Dividends 
( First Natimal Bank - Dallas 
. Paid 3-31-51 $175.00 
Community 1/2 $ 87.50 
Public Service of New. Mexico 
Paid pricr to June 20, 1951 $100.00 
Cormmmnity 1/2 aia 50.00 137.50 
Interest . | 
UeSe Bonds ; é 
Paid prior to June 20, 1951 $ 31.25 b 
% Cammmity 1/2 — oe $ 15.62 15.62 
bP eee ” $38,503.2b / 
Payments on Estimate (Joint) r 
Richard Me and Frances R.(Lee) Gooding | $42,500.00 / — -_—s ! 
Claimed om Returns: 
Richard M._Gooding er $1b,369.k5 
Frances R Lee | | | 28,130.55 - 
ara | . 


( The return of Frances R. Lee for 1951, filed in Dallas, Texas, 
was prepared and signed by Alex C. Schumacher, partner in the 
firm of Prince, Harris, King and Company, Certified Publie 
Accountants, Repudlic Bank Building, Dallas, Texas. Applicable 
inceme data in the above schedule agree with that return.) 





51 


2 
(resize pxSucTions—7OR PERSONS NOT USING TAX TASLE ON PAGE 4 OR STANDARD DEDUCTION ON LINE 2 BELOW— 


If Husband and Wife (Nor Legall¥ S€parated) File Separate Returns aod.Oge Itemizes Deductions, the Orher Muse Also Itemize 
Cex: Gecutems ans ce & etem gad. Wf Gore wae is senda, MIKd siSiems seat, - 


2’ . 


- 


Page 3 


Allowable Contributions (not in excess of 15 


ern a ee 


Oe ww ee ee rw a oo 0 ee ew eee ees oe eee 


Total Allowable Losses (not com ted by insurance or otherwise) 


— 


Net Expenses (not compensated by insuras insurance or ocherwise).:. 
Enter 5 percent of item 4, page 1, and subtract from Net Expenses. |____ 
Allowable Medical and Dental . See Instructions for limitation..... ee | 


EINOM HE preeter  UEE x 0 v's ererciccratincntie 9-5 beneginnd s oneness is 5 eae 6 2 hveuws & han $ 
TAX COMPUTATION FOR CALENDAR YEAR 1952 (For Ocher Taxable Years Artach Form 1040FY) 

1. Enter amount shown in item 4, page 1. This is your Adjusted Gross Income...... es epee « 

2. If deductions are itemized above, enter total of such deductions. If deductions are not itemized 
and line 1, above, &s $5,000 or meore: (a) married persons filing separately enter $500, (6) all 
others enter 10 percent of Jine 1, but not more than $1,000 

3. Subtract line 2 from line 1. Enter the difference here. This is your Net Income... - 

4. Multiply $600 by total number of exemptions claimed in item 1E, page 1. Enter total here .. 


5. Subtract line 4 from line 3. Enter difference here. (if line 1 includes partially tax-cxrempt 
interest, see instructions) 


6. H tae 5 set mer Can 2.980—Enter 20.4 perecat of amount on line 5 and disregard lines 7, 8, and 9. 
This is your normal tax and surtax ; 

7. M Gan Sts mere than $2,000 and you are a slain persan or a matad parsae Sig separetely—Use tax races on last page 
of instructions to figure tax on amount on line 5 2 nae oes cormal tax 2od surtax 

8. W ae S ts wore thos $2.00 acd you are floz 2 feist recoa— 

(4) Enter here one-half of the amount of line 5 

(6) Usetaxrates on last page of instructions to igure tax on amount on line 8(4) . 

(e) Multiply amount on line 8 (6) by 2. This is your normal tax 2od surtax 


9. If alternative c2x computation is made, enter here t2x on back of te Schedule D: 
| | Beeged Sees Ta 1, at 1, and yy eo Kno 13 fe me foe you red Ea 6, 8 (c), o 9, eters you ured Hemized deectons 
10. Enrer here any income tax payments to a foreign country or U. S. possession 
(atctach Form 1116) 
“11. Enter here any income tax paid at source on tax-free covenant bond interest . . 
12. Add the figures on lines 10 and 11 2nd enter the toral here 


13. Scberact line 12 from lize 6, 7, 8 (), or 9. Eater ference here aad ae iecm 5 (ADL page 
This is your t2x 
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(Filed Nov 28, 1955) 
EXHIBIT 4-D 


Property Settlement Agreement of June 15, 1951, 
By and Between Frances Lee Gooding and Richard M. Gooding 


HHH HH RE 


12. It is further agreed that in the event that a tax deficiency 


shall be asserted against either of the parties hereto, he shall promptly 


give notice thereof to the other. Further each shall cooperate with the 
other in the proper datense of any such claimed tax deficiency and in the 
prosecution of any claim for the refund of taxes theretofore paid. Hither 
party hereto shall have the right at his own expense to employ auditors 
and attorneys for the prosecution of any claim for refund of taxes or for 
the defense of any asserted tax deficiency. Either party hereto may with- 
out the joinder of the other compromise or settle any claimed tax 
deficiency for which such compromising party shall be liable under the 
terms hereof, but no party shall compromise or settle any claimed tax 
deficiency for which the other party shakl be liable under the terms 
hereof without the prior written consent of such other party, and in 

the event that one of the parties hereto shall nonetheless settle a 
claimed tax deficiency for which the other party shall be liable under 
the terms hereof without the prior written consent of such other party, 
then in such event such other party shall be relieved of such liability 
and it shall become the sole liability of such party so settling such 
claim. 


SEER Ee ES F 
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(Filed Nov 28, 1955) : ; 


i ~~» 


R, Ferm s04o-es DECLARATION OF ESTIMATED TAX — _ 


Uu Yo Trew ep i aetneng 
Lateran! Hevenur Sees ice 4 
Social ‘Security 


ae RICHARD M. AND UNcrs R. pncnENG — Nth on AOR 


ADDRESS acecescssesscecccsscs scare eea ee ors Seer aw See Bon Aa SSA DERSTUNSETEUNSRH SE a REE ee ene 
(Picase prmed (Strect id. number or rural route) (City, fowA, oF pest othe) Penal Zenc numlyr) (Mate > 


Vf this declaration is not for calendar year 19591, shaw here ending date of vour fivcal vear . 198? 


"a 052 HO. (CASHIER'S STAMP) 




















1. Your 1950 Income Tax 20, 162.13); SSTIMATED Income Tax for 1991.. ...] $2... 2 
hs symated Income Tax withheld and to be withheld during entire ycar 1951.........--- 1 0 2)40  "s 5 ral 
3. ESJIMATED Tax after deducting esfingted tax withheld al 1 ess item 2) .eeeooes . 29.2900 100! Sy hunt 5- 
4. Tay: Credit for overpayment show NY 19 95) rity taeaee-$ je only ie i 
if eredit wax clected in tem X, page B Fegu | eeehe ge fot. Sy lenient = ; 
3. If this is an amended declaration. Js mak On 
acount of prior declarations ¥ “tebe TAL ery iwamewets Mest eek ie | —— E p 3 O7 9 1 
°6. Unpaid balance of ESTIMATED Tax (item 3 1K pe items 4 and $)......00.... s_10,000 |00: 2. 


{Re ad sully Instruction ae a 





%, Amount paid with this declaration. 





ee’ 





we wwe ee See neecintamen ass geseesszeees 


of Caapafeernt ancn 


ee eee es et 


(Filed Nov 28, 1955) | i 


Feensees | DECLARATION OF ESTIMATED TAX . - AMENDED EP. 30791 


NAME RICHARD. Mz_AND..FRANCES.R.. (LEE) GOODING. Pe en ES 1057 


(Please print. If this declaration is for a husband and wife, usc test namics of both) 


ADDRESS ......-000! Oh A, ORR 8): DALLAS,... ee TEBAS a hits 


(Please print) «Nercet and number of rural route) (City, town, or post — Postal zofic number) (Stare) ip 
If.this declaration is not for calendar year 1951, show here ending date of your fiscal yeat 202.2. eeeccbe cess eee cece cess eeentee tee ceeeee ee ceeeee BS? 
00 (CASHIER'S STARR) 


aD Node tren€-feors es: Sal. + -F 










1. Your 1950 Income Tax $.........-......00--- : ESTIMATED Income Tax for 1951...... 











2. Estimated Income Tax withheld and to be withheld during entire ycar 1951.....-.----- 
$. ESTIMATED Tax after deducting estimated tax withheld (item 1 less item 2).......-. 





4. Less: Credit for overpayment shown on 1950 return (alewahle cal 
if credit was clocted iz item 8 page 1, Form 1010, fer 1950)... 

» If this is an amended declaration, enter payments made on 
account of prior declarations for this | ee 


6. Unpaid balance of ESTIMATED Tax (item 3 less the sum of items 4 and :) re $ 
7. Amount paid with this declaration, (Read carefully Instruction -1)..0........02.-.-.eee 


Ne 
: 






I declare under the penalties of Perjury that this ssiaieaiaanain has 
correct, and complete declaration, ep 
x. e ian 407 GD } ese eos eGoespe 
ons - “ A a, 
DMG sicccenewccssencscndecsiescc een seiwesse nq eid came: 4: 
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5h, 
(Filed May 24, 1957) 
THE TAX COURT OF THE UNITED STATES 


RICHARD M. GOODING and 
MARCELLA M. GOODING, HUSBAND and WIFE, 
Petitioners, 


Ve T.C. Docket No. 54671 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
STIPULATION OF VENUE 
The Petitioners and the Respondent in the above-entitled case, by 


Richard M. Gooding, one of the petitioners, and by the attorney for the 


respondent, hereby stipulate, in accordance with the provisions of 


Section 7482(b)(2) of the Internal Revenue Code, that the decision of 
the Tax Court of the United States in the above-entitled case may be 
reviewed by the United States Court of Appeals for the District of 


Colwnbia Circuit. 


L[s/ Richard M. Gooding 


Richard M. Gooding 


[s/ Marcella M. Gooding 


Marcella M. Gooding 
Petitioners 

3722 Columbia Pike 
Arlington 4, Virginia 


[s/ Charles K. Rice 


Charles K. Rice, 
Assistant Attorney General, 
Date May 23, 1957 Attorney for Respondent. 





(Filed May 24, 1957) 
PETITION FOR REVIEW 

Come now taxpayers Richard M. Gooding and Marcella M. Gooding, 
petitioners in this cause, by Richard M. Gooding, one of the petitioners, 
and hereby file their petition for a review by the United States Court of 
Appeals for the District of Columbia Circuit of the decision of the Tax 
Court of the United States entered on February 25, 1957, determining an 
overpayment of income tax for the year 1951 in the salut of $308.00, 
which amount was paid after the mailing of the notice of deficiency (27 
T.C. No. 71), and respectfully show: : 

I. 

The petitioners are husband and wife, are citizens of the United 
States and residents of Arlington County, Virginia, and filed their 
amended joint individual income tax return for the year 1951 with the 
then Collector of Internal Revenue for the District of Virginia on 
March 15, 1952. This petition for review is filed pursuant to the 
provisions of Sections 7482 and 7483 of the Internal. Revenue Code. 

Pursuant to the provisions of Section 7482(b)(2) of the Internal 
Revenue Code, it has been agreed and stipulated by the parties herein 
that the aforesaid decision of the Tax Court of the United States may 
be reviewed by the United States Court of Appeals for the District of 
Columbia Circuit. ! 

II. 
NATURE OF THE CONTROVERSY | 

the controversy involves the proper determination of the 
petitioners? liability for federal individual income taxes for the 


calendar year 1951, and the proper determination of a deficiency in, 


BEST COPY AVAILABLE 
from the original bound volume _ 
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56 


or a refundable overpayment of, such federal income taxes for 195l. 


ee SS ee eee 


A. 
Petitioner Richard M. Gooding (hereinafter Gooding) was married to 
Frances R. Lee (hereinafter Lee) on November 23, 1950, in Dallas County, 


Texas. Lee was and continues to be a resident of Texas. Gooding and { 
Lee were divorced in Dallas County, Texas, on June 20, 1951. Through- 
out all the time here involved Gooding was employed by the Federal 
Government in Washington, D. C. At the time of the marriage Gooding 
was domiciled in Virginia, and Lee was domiciled in Texas. After the 
divorce on June 20, 1951, Gooding was domiciled in Virginia. Peti- 
tioners, asserting that Gooding was domiciled in Texas, a community } 
property state, during his marriage to Lee, included only one-half of ‘ 
Gooding's salary income from January 1, 1951, to June 20, 1951, in 
petitioners’ taxable income, excluding the other one-half of such 
income as the community property income of Lee. Respondent in his 
notice of deficiency held that Gooding was domiciled in Virginia, a 
non-community property state, throughout all of 1951, included all of 
Gooding’s salary income in petitioners’ taxable income, and determined 
a deficiency in tax of $883.60 for 1951 for petitioners. 

Petitioners, in their amended petition to the Tax Court of the 
United States, claimed and asserted that Gooding was domiciled in 
Texas throughout the period of his marriage to Lee, and that one-half 
of Gooding's salary income for the period of January 1, 1951 to June 
20, 1951, was not includible in petitioners’ taxable income. 

Be 
Lee, before, during, and after the marriage to Gooding, had 


separate real and personal property in Texas and was engaged in various 
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a7 
business activities in Texas, including partnerships in a real estate 


business and in a Texas ranch. Certain income accrued to Lee in 1951 





from these activities, as well as certain losses. On the advice of 
Lee and her accountants petitioners included in their taxable income 
as one-half of community property an amount of $31,176.39 » one-half 
of Leets distributive share of $68,352.78 from her partnership in 
Parkdale Heights Realty Company, Dallas, Texas; a loss of $4,474.52, 
one-half of Lee's distributive share of a loss of $8,949.04 from her 
partnership in a Uvalde County ranch in Texas; and an amount of 
$153.12, one-half of Lee's income of $306.24 in the form of dividends 
and interest from stocks and bonds that were the sepdrate property of 
Lee. | 

Respondent, in his notice of deficiency to petitioners, did not 
disturb the inclusion of these items of $34,176.39, $4 547.52, and 
$153.12 in petitioners? taxable income. : 

Petitioners, in their amended petition to the Tax Court of the 
United States, claimed and asserted that the inclusion of the 
$34,176.39 in petitioners' taxable income was in error and that the 
$34,176.39 was the separate property and separate income of Lee, 
regardless of the domicile of Gooding. Petitioners also claimed and 
asserted that the inclusion of the $153.12 in petitioners? taxable 
income was in error and that the $153.12 was the separate property 
and separate income of Lee, if Gooding was found to have been domi- 
ciled in Virginia throughout 1951. Petitioners admitted that the 
inclusion of the $153.12 in petitioners’ taxable income was proper 


and correct, if Gooding was found to have been domiciled in Texas 


during the period of his marriage to Lee. Petitioners did not argue 
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as to the inclusion by respondent of the item of $4,474.52 in petitioners? 
taxable income. 

Respondent throughout the proceedings in the Tax Court included the 
items of $34,176.39, $4,474.52, and $153.12 in petitioners! taxable in- 
come and asserted and claimed that these items did represent community 
property and were properly includible in petitioners’* taxable income, 
regardless of the domicile of Gooding. Only in the filing of respon- 
dent's Computation for Entry of Decision under Rule 50 of the Tax Court 
of the United States did respondent remove these three items of $34,176.39, 
$45474252, and $153.12 from petitioners’? taxable income. 

Petitioners agree with the decision of the Tax Court that the item 
of $34,176.39 is not includible in petitioners' taxable income. Peti- 
tioners agree with the decision that the item of $153.12 is not includi- 
ble in petitioners? taxable income, if Gooding was domiciled in Virginia 
throughout 1951. Petitioners assert that the item of $153.12 is 
includible in petitioners’ taxable income, if Gooding was domiciled in 
Texas during his marriage to Lee. Petitioners assert that the item of 
$4,474.52 (a loss) is includible in petitioners* taxable income regard- 

264, less of Gooding*s domicile, since this item was never at issue in the 
proceedings before the Tax Court. Respondent's inclusion of this item 
of $4,474.52 in petitioners’ taxable income is prima facie correct. 

C. 

On March 15, 1951, Gooding and Lee filed a joint declaration of 
estimated income tax for 1951 in the amount of $11,052.40, and $2,500 
was paid with the declaration by a personal check signed by Lee, drawn 


on her separate bank account. Subsequently, Lee paid an additional 





$5,000 on this declaration, some time between March 15, 1951, and 
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January 15, 1952. Under date of Jarmary 15, 1952, Lee filed an 
amended joint declaration of estimated tax for 1951, increasing the 
estimated joint tax for 1951 to $43,800. This amended joint 
declaration of estimated tax was filed in the names of Gooding and 
Lee, and Lee signed Peer her name and Gooding's name to the amended 
declaration. Gooding did not know of this amended declaration until 
sometime after January 15, 1952. A payment of $35,000 accompanied 
this amended declaration. This payment was made by Lee. Of the 
total of $42,500 paid in connection with the aforesaid joint decla- 
ration of estimated tax, and the amended joint iadianiee, peti- 
tioners claimed credit for $14,369.45 on their amended timely joint 
return. The $14,369.45 was claimed on the advice of Lee to Gooding 
through her accountant. | 

Petitioners on their amended return claimed an overpayment of 
tax of $3,643.07, and requested that the $3,643.07 be refunded to 
them. Petitioners in their amended petition to the Tax Court again 
claimed credit for the $14,369.45 in prepayments, ionather with 
credit for amounts withheld from the salaries of petitioners in 
1951, and claimed an overpayment in taxes of approximately $15,800, 
which was refundable to them. Respondent, in his pleadings before 
the Tax Court, asserted that petitioners should be Limited in the 
anon of prepayment credits allowed to them to such an amount of 
credit that would exactly satisfy the tax liability of petitioners 
as determined by respondent. The tax liability veered by 
respondent was $13,364.26. The amount of prepayment credits 
necessary to exactly satisfy this tax liability was $11,609.98, 


after respondent had allowed petitioners credit for $1,754.28 
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withheld from salaries of petitioners. 

Petitioners assert that they are entitled to credit for the 
$1,369.45 claimed on their amended return. The Tax Court has 
decided that petitioners should be allowed no part of the $14,369.45 
as credit. Petitioners further assert that $11,609.98 of the 
$1,369.45 credit claimed by petitioners was never at issue in the 
Tax Court proceedings, and that the Tax Court erred in deciding an 
issue not before the Tax Court. Petitioners further assert and 
claim that they have overpaid their taxes by an amount of about 
$15,800, which is refundable to them. 

IIt. 

The petitioners, being aggrieved by the findings of fact and 
conclusions of law contained in the finding and opinion of the Tax 
Court of the United States and by its decision entered pursuant 
thereto, desire to obtain a review thereof by the United States 
Court of Appeals for the District of Columbia Circuit. 

/s/ Richard M. Gooding 
/s/ Marcella M. Gooding 


Petitioners 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether in the light of the undisputed facts the 
Tax Court correctly held the taxpayer to be a domiciliary 
of Virginia rather than of Texas, a community property 
state, so that the salary he earned was his separate 
property. 

2. Whether the Tax Court correctly held that the 
Virginia taxpayer was entitled to no tax benefit from a 
loss allegedly incurred by his former wife in her partner- 
ship operation of ranch property in Texas, such partner- 
ship interest being her separate property. 

3. Whether the above question was properly before 
the Tax Court where the question before that body was 
the presence or absence of a community between the tax- 
payer and his former wife. 


4. Whether the Tax Court correctly held that the tax- 
payer was not entitled to claim as a credit for taxes paid 
any portion of estimated tax payments which were made 
by his former wife. 
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Argument: 

I. The taxpayer was domiciled in Virginia during all 
of 1951 and no part of the salary earned by him 
in that year is community property 

II. Taxpayer is not entitled to deduct from his gross 
income any portion of an alleged loss incurred by 
his former wife presumably from the partnership 
operation of a ranch in Texas 

III. Taxpayer is not entitled to claim as credit for taxes 
paid any portion of the estimated income tax pay- 
ments made by his former wife 

Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13983 
RicHarp M. Gooprne anp Marcetyta M. Goopine, 
PETITIONERS 
v. 


CoMMISSIONER OF INTERNAL REVENUE, RESPONDENT 


On Petition for Review of the Decision of the 
Tax Court of the United States 


BRIEF FOR THE RESPONDENT 


COUNTER-STATEMENT OF THE CASE 


The fmdings of fact in this case, as determined by 
the Fax Court (R. 15-22), were based upon a stipulation 
of facts (R. 43-46) and upon brief testimony of the tax- 
payer Richard M. Gooding? (R. 3442). 

The taxpayer is a petroleum chemist who has been 
employed continuously since January, 1947, in Washing- 


1 Record references are to the joint appendix to the taxpayers’ 
brief. 


2Future references to “taxpayer” will be to the husband, Rich- 
ard M. Gooding, since his present wife, Marcella, is a party only 
because a joint return was filed for the tax year 1951. 


(1) 
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ton, D. C., by the Bureau of Mines, Department of In- 
terior. Since October of 1948 he has resided in or near 
Alexandria, Virginia, and until at least November 23, 
1950, he was admittedly domiciled in that state. Virginia 
is a noncommunity property state. (R. 15.) 

On November 23, 1950, taxpayer was married in Dal- 
las, Texas, to Frances R. Lee, a resident of that state. 
At that time Frances Lee was carrying on business in 
Dallas. |For about a week after the marriage taxpayer 
stayed in Frances Lee’s Dallas apartment. Then he re- 
turned alone to Virginia and continued his employment 
with the Bureau of Mines in Washington, D. C., and 
has continued to be so employed, without interruption, 
until the hearing of this case. Frances Lee, on the other 
hand, remained in Dallas and has at all times since con- 
tinued to reside there. (R. 15.) 

Before the marriage taxpayer and Frances informed 
their friends, families and business associates that they 
expected to live in Dallas after the marriage. Taxpayer 
however told his employers in Washington that he de- 
sired to continue his employment in that city until such 
time as he could find suitable work in Dallas. From 
early November, 1950, through most of March, 1951, he 
distributed applications for employment in Dallas and 
also advertised in two national magazines for employ- 
ment in that city. But he found no such employment and 
around March, 1951, he gave up the idea of leaving his 
Washington employment. (R. 16.) 

After the marriage and after taxpayer had returned 
to Virginia, he made several trips to Dallas to see Frances 
Lee and in each instance took annual leave from his 
Washington job. She also made brief visits to Virginia 
to see him. However, on March 31, 1951, they decided 
to separate and dissolve their marriage. The total time 
which taxpayer spent in Dallas from the date of the mar- 
riage until the date of the separation was about forty- 
one days, most of which were in the latter part of 1950. 
(R. 16.) 

In order to enable Frances Lee, as a married woman, 
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to carry on a partnership business in Texas, she and 
taxpayer on November 27, 1950, obtained an order from 
the District Court of Dallas County which decreed that 
her disabilities of coverture were removed and that she 
would henceforth have the status of a feme sole for 
mercantile and trading purposes. (R. 15-16.) 

After his marriage taxpayer arranged to dispose of 
the furniture in an apartment which he occupied in Vir- 
ginia and on about December 5, 1950, he gave up the 
apartment and shipped some personal belongings to 
Frances’ apartment in Dallas. For the next month he 
lived around Washington, D. C., either with friends or 
in a rooming house. Then, on January 5, 1951, he rented 
a furnished apartment in Alexandria, Virginia, which he 
occupied until May 1, 1951. For the rest of that year 
he resided in other apartments in Alexandria which were 
furnished by him. (R. 16-17.) 

On December 14, 1950, taxpayer changed his checking 
account with a Washington, D. C., bank into a joint 
account with Frances Lee and she made a $5,000 deposit 
in that account. (R. 17.) 

Taxpayer at no time had any interest in any real 
property located in Texas, nor did he ever carry on any 
business activities in that state. (R. 17.) 

On April 19, 1951, Frances Lee filed suit for divorce 
from taxpayer in the District Court of Dallas County, and 
the divorce was granted on June 20, 1951. In this pro- 
ceeding, taxpayer waived service of citation upon him 
and filed his appearance; but otherwise, he did not ap- 
pear or answer. Subsequently, during the year 1951, 
taxpayer married his present wife Marcella M. Gooding, 
the co-petitioner herein. (R. 17.) 

Under date of June 15, 1951, which was five days prior 
to the divorce, taxpayer and France Lee executed, in 
Washington and Dallas, respectively, a written agreement 
pertaining to their property rights; and this was there- 
after mentioned and approved in the divorce decree. The 
agreement recited that Frances Lee was a resident and 
“bona fide inhabitant of the State of Texas”; but it made 
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no reference to the residence of taxpayer. It also con- 
tained the following provisions respecting “community 
property” and 1951 federal income taxes (R. 17-18): 


7. It is agreed that the community property of 
the plaintiff and defendant, which has been accu- 
mulated since the date of their said marriage, con- 
sists only of the salary earned by the defendant 
during the period from November 23, 1950, the date 
of their marriage, through the entry of the divorce 
decree in the said suit now pending between the 
parties hereto, by virtue of his employment by The J 
United States of America, and of the salary earned ; 
by the plaintiff (Frances Lee) during the aforesaid 
period, together with the rents and revenues from 
her separate estate during such period. It is agreed 
between the parties hereto that such community earn- 
ings have been retained in the form of cash, save to 
the extent that such earnings have been expended 
in the discharge of community debts, that such cash 
has been divided between the parties hereto in equal 
parts and that one such part has been set apart and 
delivered to and is now held and retained by each 
of the parties hereto. 


11. It is further understood and agreed that each 
of the parties hereto shall file separate income tax 
returns for the year 1951, covering his separate in- 
come and one-half of the community income, and shall 
pay the tax so shown to be due provided, however, 
that plaintiff (Frances Lee) shall reimburse to de- 
fendant the difference between: (i) the tax liability 
as finally determined upon his separate return, and 
(ii) the tax liability which would have accrued to 
defendant had his income throughout the year con- 
sisted of the whole of his salary and the whole of 
the rents and revenue of his separate estate, neither 
diminished by the community interest of the plain- 
tiff therein, nor increased by the defendant’s com- 
munity interest in the salary of the plaintiff and in 
the rents and revenues of plaintiff’s separate estate. 


On about March 15, 1951, which was shortly prior to 
their separation, taxpayer and Frances Lee filed a joint 
declaration of estimated income tax for the year 1951. 





~ 


~ 


oO 


On this declaration, the estimated tax was shown to be 
$11,052.40; a credit was taken for estimated withholdings 
of $1,052.40; and $2,500 of the estimated balance of tax 
was paid. Subsequently an additional $5,000 was paid 
on this declaration; but the evidence does not show what 
portion, if any, of the same was paid prior to the di- 
vorce. All payments on this declaration (other than the 
eredit for withholding taxes) were made by Frances Lee; 
and no portion thereof was paid by taxpayer. (R. 18-19.) 

After the divorcee and on January 15, 1952, a purported 
amended joint declaration of estimated tax for 1951 was 
filed in the names of taxpayer and Frances Lee. Tax- 
payer’s signature thereon was not his own; it was writ- 
ten by Frances Lee without his knowledge or authoriza- 
tion. Taxpayer did not know that such declaration was 
being filed. On this amended declaration, the amount 
of the estimated tax for 1951 was increased to $43,800; 
the amount of the estimated withholding was changed to 
$1,300; and, after credit for the $7,500 paid on the orig- 
inal declaration, the balance due was shown to be $35,000. 
All of this latter amount was paid by Frances Lee; and 
no portion thereof was paid by taxpayer. (R. 18.) 

On February 29, 1952, taxpayer and his present wife 
Marcella filed a joint income tax return for the year 1951, 
on which they showed their home address to be Arling- 
ton, Virginia. In this return, the only income reported 
was taxpayer’s salary from his Washington, D. C., em- 
ployment with the Bureau of Mines, in the amount of 
$7,347.70; and other salary received by Marcella in the 
amount of $2,953.33 (making a total of $10,301.03). No 
credit was taken for any portion of the amounts which 
Frances Lee had paid on the two above-mentioned decla- 
rations of estimated income tax. (R. 19.) 

In March, 1952, after taxpayer and his present wife 
had filed their joint income tax return for 1951, Frances 
Lee telephoned taxpayer from Dallas, Texas, stated that 
there was community income to be reported by them, and 
asked him to cooperate with her in filing returns which 
would include the same. Thereupon taxpayer sent Fran- 
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ces Lee’s accountants a statement of the amount of sal- 
ary which he had received from his employment in 
Washington, and of the amount of tax which had been 
withheld with respect to such salary. The accountants 
then prepared and sent to taxpayer a proposed separate 
individual income tax return to be filed by him for the 
year 1951, on which there were shown certain amounts 
of purported community property income, and on which 
it was indicated that taxpayer should claim a credit of 
$14,369.45, representing part of the $42,500 which Fran- 
ces Lee had paid on the above-mentioned declarations of 
estimated income tax. Taxpayer, in dealing with the 
accountants, did not inform them that he had remarried, 
nor did he inform them that he and his present wife 
had already filed a joint income tax return for the year 
1951. (R. 20.) ; 

Taxpayer did not use the proposed individual income 
tax return which the accountants sent him, but rather, 
he and his present wife, Marcella, prepared and filed 
under date of March 15, 1952, an amended joint return 
of their 1951 incomes. In such amended joint return, 
they included Marcella’s salary, excluded one-half of tax- 
payer’s Bureau of Mines salary for the period of Jan- 
uary 1 to June 20, 1951, with an explanation that such 
salary was community income of which one-half was at- 
tributable to Frances Lee, and also included income of 
$29,854.99 which was described to be taxpayer’s share of 
community income received by Frances Lee, consisting 
of partnership income, dividends and interest, less a 
substantial loss in respect of the partnership operation 
of Texas ranch property. Also, on such amended joint 
return, taxpayer and his present wife claimed a credit 
for taxes paid in the amount of $16,123.73, consisting of 
$1,754.28 withheld from the salaries of Gooding and 
Marcella, plus $14,369.45 of the $42,500 paid by Frances 
Lee on aceount of the above-mentioned declarations of 
estimated tax. Based on such items, taxpayer and his 
present wife claimed on such amended joint return, an 
overpayment of tax in the amount of $3,643.07. Subse- 
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quently, in their pleadings herein, they alleged that por- 
tions of community income reported by them should be 
eliminated; and, after applying the same amount of credit 
for taxes paid, they claimed an overpayment of tax 
liabilities in the amount of approximately $15,800. (R. 
20-21, 50.) 

The evidence does not disclose the amounts or sources 
of the 1951 income of Frances Lee, nor does it include 
a copy of her 1951 income tax return, or show whether 
the amounts which she paid on the above-mentioned dec- 
larations were in excess of her separate income tax lia- 
bility for the year. (RB. 21.) 

The Commissioner of Internal Revenue, in his notice 
of deficiency, made only one adjustment to the income 
reported by the taxpayer and Marcella on their amended 
joint return for the year 1951; this was to restore the 
portion of taxpayer’s Washington, D. C., salary which 
had been excluded. By reason of such adjustment, the 
Commissioner determined a deficiency of $883.60. (R. 
21.) 

Taxpayer did not, at any time here involved, change 
his domicile from the State of Virginia to the State of 
Texas, nor did he and Frances Lee establish a marital 
community in the latter state. None of the salary which 
taxpayer received in 1951 from his employment in Wash- 
ington, D. C., was subject to the community property 
law of the State of Texas. (R. 21-22.) 

The Tax Court held that taxpayer was domiciled in 
Virginia during 1951 and that his entire salary for that 
year was reportable by him. It was also held that there 
should be excluded from the taxpayer’s gross income any 
portion of the income which Frances Lee derived in Texas. 
Additionally, the Tax Court held that the taxpayers were 
not entitled to claim on their joint 1951 return as a 
eredit for taxes paid the $14,369.45 which Frances Lee 
paid as estimated income tax. From these holdings the 
taxpayers petition for review. (R. 22-27.) 





! 
STATUTES INVOLVED 


Internal Revenue Code of 1939: 
SEC. 22. GROSS INCOME. 


(a) [As amended by Sec. 1, Public Salary Tax 
Act of 1939, c. 59, 53 Stat. 574] General Definition.— 
“Gross income” includes gains, profits, and income 
derived from salaries, wages, or compensation for 
personal service (including personal service as an 
officer or employee of a State, or any political sub- 
division thereof, or any agency or instrumentality 
of any one or more of the foregoing), of whatever 
kind and in whatever form paid, or from professions, 
vocations, trades, businesses, commerce, or sales, or 
dealings in property, whether real or personal, grow- 
ing out of the ownership or use of or interest in 
such property; * * * 


(26 U.S.C. 1952 ed., Sec. 22.) 


SEC. 58 [As amended by Sec. 13(a), Individual In- 
come Tax Act of 1944, c. 210, 58 Stat. 231]. DEC- 
a OF ESTIMATED TAX BY INDIVID- 
U ’ 


(ec) Joint Declaration by Husband and Wife.—In 
the case of a husband and wife, a single declara- 
tion under this section may be made by them jointly, 
in which case the liability with respect to the esti- 
mated tax shall be joint and several. No joint dec- 
laration may be made if either the husband or wife | 





is a nonresident alien. If a joint declaration is made 
but a joint return is not made for the taxable year, 
the estimated tax for such year may be treated as 
the estimated tax of either the husband or the wife, 
or may be divided between them. 


(26 U.S.C. 1952 ed., Sec. 58.) 

Internal Revenue Code of 1954: 
SEC. 6402. AUTHORITY TO MAKE CREDITS 
OR REFUNDS. 


(a) General Rule—In the case of any overpay- 
ment, the Secretary or his delegate, within the ap- 
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plicable period of limitations, may credit the amount 
of such overpayment, including any interest allowed 
thereon, against any liability in respect of an in- 
ternal revenue tax on the part of the person who 
made the overpayment and shall refund any balance 
to such person. 


(26 U.S.C. 1952 ed., Supp. II, Sec. 6402.) 


SUMMARY OF ARGUMENT 


1. The taxpayer argues that he changed his admitted 
Virginia domicile for one in Texas and that he accord- 
ingly is entitled to exclude from his gross income one- 
half of his earnings during the period of such purported 
domicile. The Commissioner determined, and was af- 
firmed by the Tax Court, that the taxpayer was not a 
domiciliary of Texas. The taxpayer admits his domicile 
in Virginia prior to November, 1950, and subsequent to 
June, 1951. During the short intervening period, the 
duration of his marriage to Frances Lee, he made sev- 
eral visits to Texas to see his wife She, on the other 
hand, also came to Virginia to visit him. During 1951 
the taxpayer spent at the most twenty days in Texas. 
The temporary nature of each of taxpayer’s visits to 
Texas is obvious from the fact that he did not terminate 
his employment in Washington, D. C., that he took an- 
nual leave from his job on every trip, and that he told 
his employers he desired to continue his Washington 
employment until he could find suitable work in Texas. 
While the facts may show that the taxpayer expected 
to move from Virginia to Texas sometime in the future, 
it is well settled that intentions as to the future do not 
suffice to establish a change of domicile. To effect such 
a change, “there must be the absence of any present in- 
tention of not residing in the new area permanently or 
indefinitely. Or, stated differently, there must be a fixed 
purpose to remain in the new location permanently or 
indefinitely.” 

2. The question of whether or not the taxpayer was 
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entitled to deduct an alleged loss incurred by his former 
wife in a partnership operation of a ranch in Texas was 
properly before the Tax Court. At the time of the Tax 
Court hearing the question of whether or not the tax- 
payer had any community interest in Frances’ affairs 
was in issue, and indeed, was put into issue by the tax- 
payer himself by his amended petition for redetermina- 
tion. The taxpayer cannot so split a legal question as 
to put into issue only that aspect of the reported com- 
munity income which served to increase his tax and then 
hope to take advantage of a reported community loss 
which lessens his tax liability. 

Both parties are in agreement that the community prop- 
erty statutes of Texas are real statutes, and that as to 
real property the law of the situs controls. Thus, we 
must look to the law of Texas to ascertain taxpayer’s in- 
terest in this loss which his wife incurred. The tax- 
payer nowhere contends that Frances’ interest in the 
alleged partnership operation of the ranch is other than 
her separate property. As such, all income therefrom is 
taxable to Frances. The Tenth Circuit in a similar case 
has held that a taxpayer domiciled in Oklahoma, a com- 
mon law state, had to include in his gross income all of 
the income received from Texas oil and gas leases which 
were his separate property. Such income was not, in 
other words, the community property of the Oklahoma 
domiciliary and his wife. So too in the case at bar. 

In any event, the taxpayer failed completely to prove 
the amount of this loss to Frances, the propriety of the 
allocation of a portion of it to him, or from what opera- 
tions of Frances Lee this loss arose. The meager evi- 
dence offered was to the effect that any loss, if there 
was one, was from the partnership operation of certain 
ranch property. This loss arose out of a partnership 
business in which Frances was engaged and it is no more 
a community loss than is the income from her other 
partnership business community income. To so argue 
the taxpayer must question the correctness of the Tax 
Court determination that Frances’ income is not includi- 


4 
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ble in his gross income. He cannot take the benefit of 
her losses and deny the tax detriment of her gains. At 
any rate, this loss at the most could do no more than 
diminish the value of Frances’ separate property. It is 
of no concern to the taxpayer, he did not incur it, and 
it cannot be deducted from his gross income. The Tax 
Court correctly refused to allow the taxpayer the ad- 
vantage of a loss which he never incurred. 

3. The taxpayer is not entitled to claim as a credit 
for taxes paid any portion of the estimated income tax 
payments made by his former wife. Section 6402(a) 
of the Internal Revenue Code of 1954 provides that re- 
funds of taxes overpaid are to be made to the person 
who made the overpayment. It has been stipulated and 
so found that all of the payments were made by Frances 
Lee and that the taxpayer did not contribute in any 
manner to such payments. He therefore cannot be con- 
sidered the “person” making the overpayments within 
the meaning of the statute. Additionally, there is no- 
where in evidence any indication that there has been an 
“overpayment.” The taxpayer did not introduce Frances’ 
1951 tax return and he does not contend that she over- 
paid her taxes by the amount which he here alleges 
should be allocated to him. 

The taxpayer has not shown that he and Frances made 
any allocation between themselves of the estimated taxes 
paid. Any reliance which he might have put upon a 
proposed separate individual income tax return which 
her accountants prepared for him and which he did not 
file was misplaced. Taxpayer did not inform Frances 
that he had remarried and he did not file the proposed re- 
turn which was sent to him. At the time, it is clear that 
Frances mistakenly thought that she was abiding by the 
terms of the property settlement agreement. Even if 
there were some necessity for reimbursement of any ad- 
ditional tax liability arising from the inclusion of Frances’ 
income in taxpayer’s return, it would not be a matter 
of tax law. If the taxpayer wants to sue his former 
wife for the amounts allegedly due under that agreement, 
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his remedy is an action on the contract, not a claim for 
overpayment. This taxpayer is trying to get a refund 
of money which he never paid. The Tax Court cor- 
rectly held his claim worthless. 


ARGUMENT 
I 


The Taxpayer Was Domiciled In Virginia During All 
Of 1951 and No Part of the Salary Earned By Him 
In That Year Is Community Property 


It is the contention of the taxpayer that during a 
portion of the year 1951 he was a domiciliary of Texas, 
a state where the community property system is in ef- 
fect,? and that he is accordingly entitled to include in 
his gross income only half of his earnings during the 
period of such purported domicile. The Commissioner, 
on the other hand, determined that the taxpayer was 
domiciled in the State of Virginia which follows the 
common law in determining ownership of property by 
married persons,‘ and held that none of the salary earned 
by the taxpayer during 1951 was community property. 
There is abundant authority for the proposition that it 
is the law of the domicile of a person which controls with 
respect to whether or not the rules of community property 
are to be applied to their earnings. Poe v. Seaborn, 282 
U.S. 101; Blethen v. Bonner, 30 Tex. Civ. App. 585, 71 
S. W. 290; Shilkret v. Helvering, 78 App. D. C. 178, 138 
F. 2d 925. A deficiency determination made including 
in the taxpayer’s gross income all of his salary for 1951. 
The Tax Court affirmed the position of the Commissioner 
that the earnings of the taxpayer during 1951 did not 
in any respect constitute community property. 





313 Vernons Civil Statutes of Texas Annotated, Article 4619. 


4 Code of Virginia of 1950, Section 1-10; Schedule to Constitu- 
tion of Virginia, Section 1. 
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It is not disputed that until at least November 23, 
1950, the date of his marriage to Frances Lee, the tax- 
payer was domiciled in the State of Virginia. (R. 15, 
43.) And likewise undisputed is the fact that after 
their separation in March and divorce in June of 1951 
the taxpayer was a domiciliary of Virginia. The ques- 
tion is thus narrowed down to a determination of wheth- 
er or not the taxpayer abandoned his admitted domicile 
in Virginia for one in Texas during the brief period 
between November, 1950, and June, 1951. That he did 
not becomes apparent upon a consideration of the facts 
in this case and the pertinent cases discussing the ques- 
tion of domicile. 

Each trip that the taxpayer made to Texas after his 
marriage was no more than a short and temporary visit 
to that state. It is clear that every time he went to 
Texas he had all intentions to return to the Washing- 
ton area. He did not terminate his employment in 
Washington with the Bureau of Mines nor did he evi- 
dence any present intention to do so. On every trip he 
took annual leave from his Washington job, and he told 
his employers that he desired to continue his Washing- 
ton employment until such time as he could find suitable 
work in Texas. Frances Lee, taxpayer’s then wife, also 
made brief visits to Virginia to see him. (R. 16.) “A 
removal which does not contemplate an absence from the 
former domicile for an indefinite and uncertain time is 
not a change of it.” Ennis v. Smith, 55 U.S. 400, 423. 

Great reliance is placed by the taxpayer upon the fact 
that he informed various persons that he expected to live 
in Texas after the marriage, that he sought employment 
in that state, and that for a period of about a month 
(most of which was in 1950, a tax year not here in- 
volved) he gave up his apartment in Virginia and lived 
in or about Washington, D. C., either with friends or 
in a rooming house. But the most that can be said about 
these factors is that they point out the taxpayer’s ex- 
pectation to move from Virginia to Texas, sometime in 
the future. Intentions as to the future will not suffice 
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to establish domicile. Szvalls v. Umited States, 205 F. 
2d 444 (C.A. 5th), certiorari denied, 346 U.S. 898. 

This Court in Shilkret v. Helvering, supra, 78 App. 
D. C., p. 180, 138 F. 2d., p. 927, thoroughly discussed the 
ground rules for determining domicile: 


In one of our most recent pronouncement in this 
respect, we said that to effect a change from an old 
and established domicile to a new one, there must 
be the absence of any present intention of not re- 
siding in the latter permanently or indefinitely. Or, 
stated differently, there must be a fixed purpose to 
remain in the new location permanently or indefi- 
nitely. For a domicile once acquired is presumed 
to continue until it is shown to have been changed, 
and to show the change two things are indispensa- 
ble,—‘First, residence in the new locality; and sec- 
ond, the intention to remain there. The change can- 
not be made except facto et animo. Both are alike 
necessary. Hither without the other is insufficient. 
Mere absence from a fixed home, however long con- 
tinued, cannot work the change. There must be the 
animus to change the prior domicile for another. 
Until the new one is acquired, the old one remains. 
These principles are axiomatic in the law upon the 
subject.” 


The record is replete with indicia that the taxpayer never 
actually resided in the new area, and never on any of 
his trips to Texas had an intention to remain there per- 
manently. He spent, sll told, forty-one days in the State 
of Texas from the time of his marriage in November of 
1950 until his divorce in June of 1951,° and of these forty- 
one days, the majority were in the latter part of 1950. 


5 Even if the taxpayer could be considered a domiciliary of 
Texas for a portion of 1951, it is clear from his own statements 
that he was not such a domiciliary until the final date of the di- 
vorce, June 20, 1951. The taxpayer did not return to Texas after 
the parties decided to separate on March 31, 1951, and in that 
same month he gave up the idea of leaving his Washington, D. C., 
employment. (R. 16.) He continued his residence in various 
apartments in Virginia. By no stretch of the imagination can the 
taxpayer be termed a domiciliary of Texas between the date of 
the separation and the date of the divorce. 
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(R. 16.) He thus spent at the most no more than twenty 
days in Texas during the taxable year 1951. Each time 
that he made such a trip he was on leave from his Wash- 
ington job and intended to return to Washington. Each 
and every trip of this taxpayer to Texas was no more 
than a visit, a temporary sojourning. Visiting another 
place does not constitute a change of domicile to such 
place. Either an intent to move without an actual re- 
moval or a removal without an intent that the place 
moved to shall be one’s new home is not sufficient to 
change domicile. The presence of either of these factors 
will defeat a claimed change of domicile. Mitchell v. 
United States, 88 U.S. 350; Shilkert v. Helvering, supra. 
The facts in this case would not serve to constitute the 
taxpayer a domiciliary of Texas under the decisions of 
that state. In Switzerland Gen. Ins. Co. v. Gulf Ins. Co., 
213 S. W. 2d 161, 163 (Tex. Civ. App.) it was stated: 


To accomplish a change of either domicile or resi- 
dence, there must not only be the intention to estab- 
lish a new place of abode, but also the further fact 
of actual physical removal thereto and living in or 
on the established new home. 


Texas follows the general rule that an intention to fix 
a domicile at some time in the future does not suffice 
to change one’s domicile. Gallagher v. Gallagher, 214 
S. W. 516 (Tex. Civ. App.) The most that the taxpayer 
had was an intention at some future date to change his 
domicile from Virginia to Texas with his former wife, 
Frances Lee. As the facts show, this intention was 
never consummated due to the fact that the taxpayer 
and Frances Lee became separated and divorced prior 


6 Even an extended residence in, or visit to, a new place does 
not change one’s domicile to such place if the intent to make the 
new place a permanent or indefinite home is lacking. In the Shil- 
kret case, supra, the taxpayer spent two years in California. And 
see Butler v. District of Columbia, 80 App. D. C. 310, 153 F. 2d 
617, where five years of practicing law in the District of Colum- 
bia did not serve to domicile a party within the District. Compare 
the case at bar where the taxpayer spent twenty days or less in 
the State of Texas. 
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to any change of residence or domicile by the taxpayer. 

Up until the time of the Tax Court hearing at least, 
the taxpayer maintained his employment in Washington, 
D. C., with the Bureau of Mines. He continued to main- 
tain a checking account with a Washington, D. C., bank 
(R. 17), and there is no evidence that he ever established 
an account in Texas. He rented and lived in various 
apartments in Virginia from January 5, 1951, on through 
the rest of the year. (R. 17.) “Where a person lives, 
is taken prima facie to be his domicil, until other facts 
establish the contrary.” Ennis v. Smith, supra, p. 423. 
The taxpayer owned no property in Texas and he did 
not carry on any business activities in that state. (R. 
17.) He clearly remained domiciled in Virginia. 

The determination of the Commissioner, as affirmed by 
the Tax Court, that this taxpayer was a domiciliary of 
Virginia rather than Texas was clearly correct. 


II 


Taxpayer Is Not Entitled To Deduct From His Gross 
Income Any Portion of An Alleged Loss Incurred By 
His Former Wife Presumably From the Partnership 
Operation of a Ranch In Texas 


When the taxpayer and his present wife, Marcella, 
filed their original joint tax return for 1951, the only 
income reported was the taxpayer’s salary (en toto) from 
his Washington, D. C., employment and other salary re- 
ceived by Marcella. Then, on March 15, 1952, an amend- 
ed joint return was filed. The amended return included 
as income all of Marcella’s salary, excluded one-half of 
taxpayer’s Bureau of Mines salary for the period of 
January 1 to June 20, 1951, and included income of $29,- 
854.99 which was described to be taxpayer’s share of 
community income received by Frances Lee. This so- 
called community income purportedly consisted of part- 
nership income, dividends and interest, less a loss from 
the partnership operation of ranch property. (R. 20-21.) 
The only adjustment made by the Commissioner in his 





17 


deficiency notice was to add to taxpayer’s return the pre- 
viously excluded salary from the Bureau of Mines. (R. 
9-10.) The Commissioner made no adjustment to the 
inclusion by taxpayers, as a community interest, of part 
of the income earned by Frances Lee, and this was put 
into controversy by the taxpayers themselves when they 
filed their amended petition for redetermination with 
the Tax Court. (R. 1-8.) Thus, at the time of the 
Tax Court hearing, the question of whether or not the 
taxpayer had any community interest in Frances’ affairs 
for the taxable year 1951 was in issue and properly be- 
fore the Court for determination. The taxpayer’s claim 
that an alleged community loss was not before the Tax 
Court is insupportable. The taxpayer cannot so split 
a legal question as to put into issue only that aspect of 
the reported community income which increases his tax 
and then hope to take advantage of a reported commu- 
nity loss which lessens his tax liability. The community 
property versus separate property problem for the en- 
tire year of 1951 was in controversy and all aspects 
of this problem were properly considered by the Tax 
Court. 

The Commissioner took the position in the Tax Court 
that the burden was on the taxpayer to prove that he 
had erroneously reported portions of his wife Frances 
Lee’s income as community property. The Tax Court 
in its decision held that such income was not includible 
in taxpayer’s return (R. 24): 


We hold that Gooding has failed to carry his 
burden of establishing that he and Frances Lee had 
a marital domicile in Texas during the period of 
January 1 to June 20, 1951. We further hold that 
his gross income for "the year 1951, which he re- 
ported on the joint return with his present wife, 
should be recomputed, so as to include therein all 
the salary of his 1951 employment in Washington, 
D. C., and so as to exclude therefrom any portion 
of the income which Frances Lee derived in Texas. 


From this adverse determination the Commissioner did 
not appeal, and therefore we are only here concerned 
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with the taxpayer’s contentions about the alleged com- 
munity loss. This loss can, at the most, be referred to 
only in terms of “alleged,” “purported,” “so-called” or 
other similar terms of noncommitment, for there is no- 
where in the record any evidence concerning this loss. 
The taxpayer has not proved the amount of the loss, the 
propriety of the allocation of a portion of it to him, 
or from what operations of Frances Lee this loss arose. 
The only mention of the loss is on Exhibit 2-B, the amend- 
ed tax return for 1951 for taxpayer and Marcella. (R. 
49-50.) This return sets forth, under the heading “In- 
come from Partnerships” the item “Uvalde County 
Ranch—Dallas, Texas—Feb. 28, 1951—Community 1/2.” 
The tax return of Frances Lee for 1951 was not put 
into evidence by the taxpayer. And it is clear that a 
statement on his own return is not evidence of the facts 
alleged. The burden of proving that this loss was com- 
munity was upon the taxpayer and he has completely 
failed to meet such a burden. In fact he has failed to 
show that there was any loss, community or otherwise. 
Even assuming for the purposes of argument the cor- 
rectness of the amount of the loss which taxpayer has 
allocated to himself the state of this record in the light 
of the applicable law is such that the taxpayer may not 
prevail in his quest for the tax benefits of this loss. 

It is agreed by both parties that the community prop- 
erty statutes of Texas are real statutes. The Court of 
Appeals for the Tenth Cireuit in Hammonds v. Commis- 
stoner, 106 F. 2d 420, 423, in a comprehensive discussion 
of this matter, stated: 


The statutes of France and Spain regulating the 
property rights of husband and wife were real, not 
personal, statutes. They operated on things and not 
persons and applied to all acquisitions made in those 
countries by married persons, whether resident or 
nonresident therein. 

And such is the construction placed upon the com- 
munity property statutes of other jurisdictions where 
they are couched in general terms and make no refer- 
ence to the residence of the spouses. 


Ry 5 rt ra nN D P ae 
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In Heidenheimer v. Loring, 6 Tex. Civ. App. 560, 
26 S. W. 99, 101, the court said: 

“The statute of Texas declaring that all property 
acquired by either husband or wife during the mar- 
riage shall be deemed the common property of both 
will control as to real estate situated in Texas, al- 
though the parties may both reside in another state, 
where a different rule of law may apply to such 
property.” 

And see Commissioner v. Skaggs, 122 F. 2d 721 (C.A. 
5th). But to say that the community property laws of 
Texas are real statutes and that the law of the situs con- 
trols is certainly not dispositive of this particular issue. 
The nature of these laws must be our next considera- 
tion. In this case the taxpayer makes no claim that the 
ranch property in Texas was purchased during his mar- 
riage to Frances Lee, and a fair assumption is that such 
property was the separate property of Frances, acquired 
before the marriage. As such, all income from such sep- 
arate property is taxable to Frances. In Noble v. Com- 
missioner, 1388 F. 2d 444 (C.A. 10th), an issue similar 
in many respects to that at bar was before the court. 
The Tenth Circuit held that a taxpayer, domiciled in 
the common law State of Oklahoma, had to include in his 
gross income all of the income received from Texas oil 
and gas leases which were his separate property. Such 
income was not, in other words, the community property 
of the Oklahoma domiciliary and his wife. The court, in 
reaching this decision, stated (p. 445): 


The general rule in community property states 
that marital rights in lands, regardless of the resi- 
dence of the husband and wife, are regulated by the 
law of the situs, is subject to the qualification that 
where property is acquired in a community property 
state, through purchase by funds which were the 
separate property of one of the spouses, or in ex- 
change for separate property of one of the spouses, 
the character of the funds or of the property given 
in exchange is transmitted to the property acquired. 
Separate property remains separate through all its 
mutations and changes so long as it can be clearly 
and indisputably traced and identified. 
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Here too the same result should obtain. Any income 
received from Frances’ separate property is likewise her 
separate property as far as concerns her Virginia- 
domiciled husband. See also Trapp v. United States, 177 
F. 2d 1 (C.A. 10th). 

Until this point, the Commissioner has made his argu- 
ment based upon the taxpayer’s assumption that the 
claimed loss was a loss from land. But such is not the 
case and the record lends absolutely no credence to such 
a supposition. The meager evidence offered by the tax- 
payer is to the effect that any loss, if there was one, 
was from the partnership operation of certain ranch 
property. This loss arose out of a partnership busi- 
ness in which Frances was engaged and it is no more 
a community loss than is the income from her other 
partnership business. To so argue the taxpayer must 
question the correctness of the Tax Court determination 
that Frances’ income is not ineludible in his gross income. 
Surely he cannot take the benefit of her losses and deny 


the tax detriment of her gains. In any event, this loss 
at the most could do no more than to diminish the value 
of Frances’ separate property. It is of no concern to 
the taxpayer and it cannot be deducted from his gross 
income. The Tax Court correctly refused to allow the 
taxpayer the advantage of a loss which he never in- 
curred. 


iil 


Taxpayer Is Not Entitled To Claim As Credit for 
Taxes Paid Any Portion of the Estimated Income 
Tax Payments Made By His Former Wife 


Section 6402(a) of the Internal Revenue Code of 1954, 
supra (effective pursuant to Section 7851(a) of the Code 
to refunds after January 1, 1955), provides that refunds 
of taxes overpaid are to be made to the person who made 
the overpayment. In view of this provision, it is evi- 
dent from the statute itself that the taxpayer is not en- 
titled to a refund based in any respect upon payments 
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made by his former wife.? It has been stipulated and so 
found that all of the payments of estimated income tax 
were made by Frances Lee and that the taxpayer did 
not contribute in any manner to such payments. (R. 18- 
19.) He therefore cannot be considered the “person” 
making the overpayment. See Keith v. Woodward, 115 
I’. 2d 897 (C.A. 6th). Additionally, there is nowhere in 
evidence any indication that there has been an “over- 
payment.” The taxpayer did not introduce the 1951 tax 
return of Frances Lee, and we do not anywhere see him 
contend that she overpaid her taxes by the amount which 
he here alleges should be allocated to him. (BR. 21.) If 
the taxpayer had information to the effect that as be- 
tween himself and Frances there was an overpayment of 
taxes, he nowhere so states and his failure to introduce 
Frances’ 1951 tax return or to call her as a witness can 
lead only to the conclusion that there never has been 
such an overpayment as is claimed, by either Frances or 
the taxpayer. 

Shortly prior to their separation, and on March 15, 
1951, the taxpayer and Frances filed a joint declaration 
of estimated tax for 1951. At this time $2,500 was paid 
by Frances. Subsequently, she paid an additional $5,000, 
but there is no evidence as to what portion of this 
$5,000, if any, was paid prior to the divorce. The $35,- 
000 balance of the total estimated tax payments of $42,- 
500 made by Frances was made on January 15, 1952, long 
after the date of the divorce. Thus, all that the taxpayer 
has succeeded in showing, at the most, is that his then 
wife paid $2,500 during the period of their marriage as 


7 The contention of taxpayer that this matter was not before the 
Tax Court is deserving of no consideration. Suffice it to say that 
the taxpayer, in his amended petition to the Tax Court set forth 
his allegation that he was entitled to claim $14,369.45 of the pay- 
ments made by Frances Lee. (R. 8.) This was denied by the 
Commissioner in his answer (R. 12) and was extensively briefed 
and argued by both parties before the Tax Court. The question 
was before the court, it properly considered it and it properly de- 
cided that the taxpayer, not having made any of these payments, 
was not entitled to any credit for them 
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estimated income taxes. Just why he feels that this 
fact should entitle him to a refund of over $10,000 which 
he did not pay in the first place is not clear. 

The taxpayer has not shown that he and Frances made 
any allocation between themselves of the estimated taxes 
paid.§ Any reliance which he might have put upon a 
proposed separate individual income tax return which 
Frances’ accountants prepared and sent to him, and which 
he did not file, which indicated that he should claim a 
credit of $14,369.45, was misplaced. The taxpayer did 
not inform Frances or her accountants that he had re- 
married and he did not file the proposed return which 
was sent to him. (R. 20.) He did not put forth any 
evidence at all to show that she acquiesced in allocating 
to him $14,369.45, or any other amount, of the tax pay- 
ments which she made. He has made no showing at all 
of the validity of his arbitrary allocation. The tenta- 
tive figure of $14,369.45 which Frances’ accountants for- 
warded to taxpayer represented her attempt at that time 
to abide by the terms of the property settlement agree- 
ment under her then incomplete information as to all the 
facts pertaining to taxpayer’s 1951 liability. 

An analogous proposition demonstrating that the tax- 
payer is not entitled to a refund may be found in the 
rule that there cannot be a crediting of an overpayment 
by one spouse to the deficiency of the other spouse if 
they have filed separate returns, inasmuch as they are 
separate taxpayers. Krug v. United States, 18 F. Supp. 
242 (C. Cls.). Here the taxpayer and his former wife 
are separate taxpayers filing separate returns for 1951. 
In this situation, if there were any overpayment of taxes 
by Frances Lee, which has nowhere even been suggested 


8 Section 58(c) of the Internal Revenue Code of 1939, supra, re- 
lating to the division of joint estimated tax payments in those 
instances where a joint return is not made, does not by its terms 
apply to a situation such as that at bar. The section envisages 
the parties still being married at the end of the tax year. Even 
assuming this section to be applicable, however, the taxpayer. has 
failed to show any agreement between himself and Frances as to 
the division of the estimated tax payments. 
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by the taxpayer, such an overpayment could not be claim- 
ed by the taxpayer as credit against a deficiency. A 
fortiori, taxpayer is not entitled to claim a refund of any 
such purported overpayment. 

This attempt by the taxpayer to take credit for taxes 
paid by his former wife is in clear violation of the prop- 
erty settlement agreement between the parties, since there 
is no need for reimbursement of any additional tax lia- 
bility arising from the inclusion of her income in tax- 
payer’s return. Even if there were some necessity for 
such reimbursement according to the terms of the prop- 
erty settlement agreement, however, it would not be a 
matter of concern to the Commissioner of Internal Rev- 
enue. If the taxpayer wants to sue his former wife for 
amounts allegedly due under that agreement, it is a 
matter of contract law, not tax law (see McMurrey v. 
Bryant, 281 S. W. 2d 198), (Tex. Civ. App.), and his 
remedy is an action on the contract. 

The Ninth Circuit took a dim view to another attempt 
by a husband to gain tax advantage from taxes paid by 
his former wife in Harrold v. Commissioner, 232 F. 2d 
527. In that case, the husband reported all of the com- 
munity income and paid the taxes thereon. Then the 
parties were divorced under a decree providing that the 
community property was to be equally divided. This 
division was accomplished by deducting from the gross 
community property the living expenses, income taxes 
paid, etc., by the parties. Thus the wife actually paid 
her share of the income tax since it was deducted from 
the community property prior to the division. Subse- 
quently, the husband filed a claim for refund of the taxes 
paid on the wife’s share of the community income on the 
grounds of mistake. The Commissioner made a pro- 
tective assessment against the wife for such taxes and 
she appealed. The Court of Appeals stated (p. 529): 


Upon the stipulated record, the Commissioner can- 
not make any other finding except that the claim for 
refund is baseless and indeed clothed in the habili- 
ments of chicanery. Indeed, no impartial mind could 
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reach any other conclusion than that the husband’s 
claim that he should get back the money paid, be- 
cause he paid it by mistake, is completely baseless 


The taxpayer’s claim herein is equally worthless. 


CONCLUSION 


For the foregoing reasons the decision of the Tax 
Court was correct and should be affirmed. 


Respectfully submitted, 


CHARLES K. RICE, 
Assistant Attorney General. 
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